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Introduction 

On June 23, 2016, British, Irish and Commonwealth citizens will vote in a referendum on the UK’s continued 
membership of the European Union (“Brexit”).  The referendum question to appear on the ballot will be as 
follows:  “Should the United Kingdom remain a member of the European Union or leave the European 
Union?” 

The Brexit referendum has been described by UK Prime Minister David Cameron as a “once in a generation” 
decision, the consequences of which could fundamentally change the way businesses operate in the UK. 

Why Does Brexit Matter?  

It was estimated by the House of Commons Library in a 2010 report that anywhere between 15% and 50% of 
UK legislation originates in Brussels.  Precise estimates are difficult to verify, and will vary depending on the 
type of legislation and statistical methods used.  For example, a pure quantitative analysis of the number of 
legislative instruments originating in Brussels compared to those ultimately enacted by Parliament in a given 
year could be misleading as not all EU laws passed in a given year are relevant to the UK or the businesses 
operating therein.  Equally, such quantitative analysis would not account for EU legislation that is said to 
have “direct effect” in the UK (i.e., not requiring any implementing measures to be enacted in Parliament).   

More importantly, perhaps, the degree to which UK law is influenced by EU legislation also varies greatly 
from business sector to business sector, some of which are more important to the UK economy than others.  
From a qualitative perspective, for example, it can be argued that EU legislative instruments relating to the 
European financial sector are more important and relevant to UK interests than European regulations 
relating the production of, say, wine and olives. 

Regardless of the metric used to determine the influence of European legislation over UK law, 43 years of 
continuous EU membership have undoubtedly transformed the UK’s legal framework for businesses 
operating within it.  The prospect of the UK potentially leaving the EU, therefore, raises important questions 
for UK businesses and overseas companies operating in the UK from commercial, legal and regulatory 
perspectives. 

What is “EU Law”? 

The expression “EU law” refers to a broad array of European legal instruments.  Specifically, and in addition 
to the EU treaties signed by each Member State, EU laws are, generally speaking, put into effect by way of 
“regulations” and “directives” (but also through decisions, recommendations and opinions). 

A “regulation” is a European legal instrument which is binding on all the Member States, without the need 
for parliamentary implementation at the national Member State level.  These regulations are said to have 
“direct effect” in national Member States’ laws.  Directives, on the other hand, provide more flexibility to 
Member States by setting objectives or goals that each Member State must achieve through its own 
legislation within a specified deadline.  In the event of a Brexit, therefore, one may assume that laws enacted 
in the United Kingdom by Parliament through directives would still have effect.  However, it is unclear 
whether (or to what extent) the regulations, formerly said to have “direct effect” in the UK, will remain in 
force or if they will create a legal vacuum in respect of the subject matter of such regulations. 
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In addition to the legislative instruments described above, a fundamental principle of EU law is the primacy 
of EU law over national Member States’ laws to the extent that such national laws have an EU dimension.  
This principle was developed through EU jurisprudence emanating from the Court of Justice of the European 
Union in Luxembourg.  In the 1964 case of Costa v Enel (Case 6-64) it was held that “the treaty, an 
independent source of law, could not, because of its special and original nature, be overridden by domestic 
legal provisions, however framed, without being deprived of its character as community law and without the 
legal basis of the community itself being called into question.” 

A popular vote to “Leave” the EU in June’s Brexit referendum would not mean that EU law will cease to have 
effect in the UK immediately.  Indeed, the Treaty on European Union (“TEU”) provides that a withdrawing 
Member State will enter into negotiations with the EU over two years (or less, if an agreement is reached 
before then), during which period the withdrawing Member State will still be required to conform with EU 
treaties.  If no agreement is reached within two years, then the withdrawing Member State will either no 
longer be subject to EU treaties, or negotiations can continue with the unanimous agreement of the 
remaining Member States acting through the European Council.  In practical terms, however, the UK 
government has recently expressed the view that post-referendum negotiations with the EU may take up to 
ten years.  

Potential Consequences 

At present, it is impossible to fully ascertain the consequences of Brexit with any certainty.  This is because no 
one knows for sure what framework will govern the UK’s future relationship with the EU’s single market for 
the free movement of goods, services, capital and persons following a Brexit (the “Single Market”).  Several 
trading models have been proposed by lawyers and academics alike.  Each of these models requires the UK to 
remain subject to EU law to some extent and no model provides full access to the Single Market that the UK 
currently enjoys as an EU Member State.  The degree to which the UK would therefore continue to apply EU 
law depends on what agreement the UK reaches with the EU in order to access the EU’s Single Market 
following Brexit.  This, along with other legislative grey areas, is discussed in greater detail below. 

 

UK-EU Trade 

One of the fundamental underpinnings of the EU is the freedom of movement for goods and services.  The 
EU represents the largest trading partner for the UK, making up, by some estimates, 44% of all British 
exports.  Under the single market principle, goods may be traded among all Member States without any 
hindrance from custom duties, tariffs or national regulations.  In addition, there is a guaranteed right to the 
free movement of services and establishment.  A firm authorized to conduct business in an EU Member State 
is entitled to conduct its business in another EU Member State by establishing a branch or providing cross-
border services.  In order for a service to be “passportable” a firm must contact the relevant regulatory 
authority of the host nation to determine whether authorisation is required.  As a result of this economic 
integration, the EU imposes technical and safety standards as a pre-requisite for access to the Single Market.  
It is expected that any potential access to the Single Market post-Brexit will likely be conditioned on the 
continued adherence to EU legislation.  

The UK’s trade relationship with the EU post-Brexit will depend on negotiations following the referendum.  
There are various models which may provide an indication on how businesses on both sides of the Channel 
may be affected.  
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The “Norwegian Model” - EEA 

This option requires the UK to join the European Economic Area (“EEA”) and become a member in the 
European Free Trade Agreement (“EFTA”).  Under this model the UK would enjoy less access to the EU in 
three different ways: (i) it would be outside of the EU’s Customs Union for all goods; (ii) it would have limited 
access to the Single Market for agriculture and fisheries; and (iii) it would not be bound by the EU’s external 
trade agreements.  In order for goods to benefit from the preferential rates, companies with products made 
inside the EEA need to confirm that they are in compliance with over 500 specific product rules.  This could 
raise administrative costs and make the transportation of goods across borders more expensive.  As part of 
the EEA, Norway is required to adopt legislation that complies with EU regulation.  In addition, because 
Norway is not a formal member of the EU, it does not participate in discussions leading to such legislation.  
Given the decrease in integration, coupled with the complete loss in legislative sovereignty, it is unlikely the 
UK would adopt such a model without significant changes.  The drawbacks of this scenario are detailed by 
Vidar Helgesen, Norwegian Minister for Europe, in stating:  “We are fully integrated into the EU single 
market as members of the EEA, but what we don’t have is the right to vote on those regulations that are 
incorporated into our law when they are made by the council of ministers.” 

The “Swiss Model” - Negotiated Bilateral Agreements 

The most likely scenario would involve long and complex negotiations in which the UK and EU draft a 
bilateral agreement tailored to both parties’ needs.  This would require the agreement of all 27 EU Member 
States and the European Parliament.  Examples such as the EU-Canada Agreement (still not in force) and the 
various bilateral agreements between the EU and Switzerland would bring less access to the European 
market, particularly in the service sector which makes up, according to some estimates, 80% of the UK 
economy.  Switzerland, for example, has over the last few decades negotiated over 100 individual agreements 
with the EU. Switzerland’s access is mostly confined to goods, with partial coverage in certain sectors (i.e., 
insurance and public procurement).  In the area of financial services, Switzerland is not part of the “passport” 
system and Swiss banks need to establish a subsidiary in an EEA country in order to attain the same benefits.  
In theory Switzerland enjoys greater sovereignty because it has no obligation to ensure that domestic 
regulations comply with EU law, but in reality it is compelled out of economic necessity to follow certain EU 
rules or risk being blocked from the EU market in a related area. 

The “Turkish Model” - Customs Union 

Another example of a bilateral agreement is the customs union between Turkey and the EU.  This customs 
union applies only to the free movement of goods.  This is likely to be problematic given that, while the UK 
has a substantial trade deficit when it comes to trading in goods, it also has a sizeable trade surplus in 
services.  The UK would have to comply with technical and safety product standards in order to freely export 
its goods. 

Financial Services 

London is one of the main financial centres of the EU offering businesses an attractive location to gain access 
to the Single Market.  As previously indicated, EU directives allow firms authorised in the UK to operate 
throughout the EU without needing further authorisation in other Member States – the “passport system.”  
Under this structure, UK-based firms do not have to establish an European subsidiary, but instead operate on 
a cross-border basis without additional regulations.  Additional benefits include allowing companies within 
the EEA access to European capital and equity markets through a single prospectus approved in one Member 
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State.  The passport system is based on various EU directives and regulations and much of the UK’s current 
regulations originate from the EU.  In the last few years, as a result of the 2008 financial crisis, several new 
regulations have been introduced; many observers fear that as a result of Brexit, the financial sector is more 
likely to encounter a more hostile European regulatory regime.  

A Brexit is likely to impact London’s integrated position in European financial markets.  The key tension lies 
in a desire to obtain greater regulatory sovereignty while maintaining access to the EU’s internal market.  If 
the UK wants to continue the current “passporting” regime it would have to follow the EEA model that grants 
full access while conforming to EU legislation.  Under this model, the UK would have little legislative power 
to influence EU regulations.  The Swiss or EFTA approach would require that the UK negotiate its access to 
the EU financial services market.  Without full integration, financial institutions would likely either decide to 
relocate to an EU country or establish a subsidiary.  London-based financial services would not be able to 
“passport” their services across the EEA or receive reciprocity for UK-approved prospectuses.  As the EU 
moves towards greater regulatory harmonisation, one can expect standards to diverge, thus increasing the 
burden on companies wishing to provide cross-border financial services and access to capital markets across 
the EEA.  

Brexit Consequences on Asset Management 

The Alternative Investment Fund Managers Directive (“AIFMD”) allows certain authorised fund managers 
(“AIFM”) to market their funds (“AIF”) to investors across the EEA.  The alternative investment fund sector 
includes private equity, real estate and hedge funds.  Each AIFM must appoint a single depositary for each 
fund they manage in order to benefit from the EEA “passporting” regime.  Non-EEA managers can market 
their AIFs through national private placement regimes where they do not need to adhere fully to AIFMD 
regulations and are exempt from the rules relating to depositary liability.  However, this deprives AIFMs of 
the benefit of marketing their AIFs through the AIFMD “passporting” process.  The AIFMD private 
placement regime will be in place until the end of 2018 at least, when the European Security and Markets 
Authority (“ESMA”) reports on whether the regime should remain.  If ESMA decides to abolish the current 
regime it will allow non-EU managers to access the European market as long as their fund is authorised by a 
regulatory authority in a Member State.  

According to the UK Government’s Regulatory Impact Assessments (“RIA”), EU regulations cost UK asset 
managers approximately £2 billion per year.  National impediments on the distribution of funds from other 
EEA countries (fee payments) make the process less efficient and challenge the concept of the single market.  
However, as with most aspects of UK-EU trade, the UK is unlikely to gain much regulatory sovereignty if it 
wishes to retain access to the EU market as the AIFMD would still require non-EEA AIFMs to follow EU 
guidelines. 

Undertakings for Collective Investment in Transferable Securities (“UCITS”) 

The acronym “UCITS” refers to a number of EU directives established for the creation, management and 
marketing of collective investment vehicles throughout the EU.  UCITS take the form of mutual funds and 
can be sold to any investor in the EU under a harmonised regulatory system.  The impact of Brexit is likely to 
be more severe for UCITS since, unlike AIFs, they can only be established within the EEA.  Managers seeking 
to market their funds across the EU would no longer be able to “passport” their services and would be forced 
to relocate or restructure their operations or business models. Managers would have to be domiciled in an EU 
country and seek authorisation in a Member State.  Any potential UK-EU agreement post-Brexit would likely 
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condition continued compliance with the UCITS directives as a means of attaining access to the European 
market.  

Governing Law of Contracts and Forum of Disputes 

European law provides a common set of rules across participating Member States governing the choice of a 
contract’s or dispute’s governing law and the jurisdiction of individual Member States’ courts in respect of 
contractual and tortious disputes.  

Contracts 

Courts throughout the EU currently enforce contracting parties’ choice of English law as the governing law of 
their contractual and non-contractual disputes arising out of, or in connection with, such contracts (subject 
to certain common agreed exclusions).  Contractual and non-contractual obligations are currently governed 
by Rome I (593/2008/EC) and Rome II (2007/864/EC) Regulations, respectively.  

At present, where English law is the governing law of a contract, this means English law inclusive of 
applicable EU law.  Should the UK opt to leave the EU, it is not clear how this might affect the operation of 
existing contracts and what actually constitutes “English” law.  Although it is unlikely under the current 
European regime that an EU court would no longer enforce a contractual provision which specifies English 
law as the governing law of a contract, questions may arise as to whether the parties to a contract intended 
English law to include a particular aspect or key provision of European law.  More likely than not, English 
courts could construe English governing law clauses as referring to English law as in force from time to time.  

In addition, commercial parties wishing to exit a particular contractual arrangement may view the UK’s exit 
of the European Union as an unforeseen event radically changing or frustrating a contract’s purpose.  Beyond 
that, it may trigger a force majeure or other termination trigger event, which in turn could lead to an increase 
in commercial disputes.  Although this remains a purely speculative consideration at present, parties to a 
contract reliant on a particular provision of EU legislation (which may cease to be applicable if the UK leaves 
the EU) should consider reviewing their existing commercial relationships to determine any rights of 
termination.  Similarly, parties currently negotiating a contract should consider such contract’s terms, 
including any force majeure event, frustration or material adverse change clause.  

Disputes 

In accordance with the Recast Brussels Regulation (1215/2012/EU), European legislation also ensures that 
each Member State mutually recognises and enforces judgments of other Member States.  The UK therefore 
currently has the protection of EU law where English court judgments are respected by other Member States.  

Parties to a contract having elected the English courts as an appropriate forum of dispute resolution may be 
concerned as to whether English judgments will still be enforceable in the EU (and vice versa).  Ultimately, 
the enforceability of English court judgments within the EU would depend on the laws of each Member State.  
Withdrawal from the EU could result in the UK having to establish agreements with respect to the 
enforcement of judgments with Member States individually, or with the EU as a whole.  Until such time, as 
agreements via bilateral or multilateral conventions are negotiated and concluded, there remains a high level 
of uncertainty.  Not only is it a time-consuming process to enter into such agreements/conventions, it is also 
more complicated than having a single uniform agreement such as the Recast Brussels Regulation to which 
all Member States are subject.  
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In addition, if parallel proceedings (where more than one proceeding is commenced in more than one 
country’s courts on the same subject mater) are brought in multiple EU Member States, the court of the 
Member State to receive the proceedings first shall (subject to certain exceptions) decide the jurisdiction on 
which the matter will be heard.  However, where the existing contractual agreement’s choice of jurisdiction is 
the English courts, there can be no guarantee after a Brexit that parallel proceedings being brought in 
another Member State can be prevented.  

Despite the UK currently being a prime jurisdiction of choice for dispute resolution, it is possible, for the 
reasons outlined above, that a UK departure from the EU may destabilise its position.  

Insolvency 

If the United Kingdom votes to withdraw from the EU, absent a withdrawal agreement with the EU, the 
European Council Regulations on Insolvency Proceedings (the “EU Regulations”) will no longer include the 
UK as a Member State of the EU, and the coordination of Member States contemplated by the EU Regulation 
will no longer apply to the UK.  These changes may cause challenges for European insolvency proceedings 
both at the outset and the conclusion of the proceedings. 

A UK withdrawal will affect the commencement of European cross-border proceedings by opening the door 
to litigation regarding (i) recognizing the debtor’s foreign proceedings and (ii) determining the debtor’s 
center of main interest (“COMI”).  EU Member States will no longer automatically recognize the UK’s 
insolvency proceedings.  Instead, recognition of UK insolvency proceedings will be governed by each Member 
State’s national laws, if any, on cross-border insolvency proceedings.  Even in the event that an EU Member 
State’s national laws recognize UK insolvency proceedings, it is clear that the EU Regulations and the recent 
amendments in the Recast European Council Regulation on Insolvency Proceedings would no longer apply to 
UK proceedings for the purposes of determining a debtor’s COMI.  Without the guide of the recent 
amendments, which resolve forum shopping issues related to COMI determinations, European cross-border 
debtors may continue to encounter COMI disputes, such as that in In re: Eurofood IFSC Ltd.  Meanwhile, UK 
courts’ recognition of insolvency proceedings in EU Member States will require a court’s order and could 
create a costly roadblock for debtors.  Because the UK provisions mirror the UNCITRAL Model Law on 
Cross-Border Insolvency, international decisions gathered under the Case Law on UNCITRAL Texts 
(“CLOUT”) repository may have greater influence on UK courts’ decisions under the UK provisions.  
Similarly, COMI determinations under UK law will be governed by the UK provisions and informed by 
CLOUT precedent.  Fortunately, CLOUT contains a substantial amount of the United States’ case law on the 
issues of recognition of foreign proceedings and determination of a debtor’s COMI.   

Assuming that a debtor is able to resolve the recognition and COMI issues discussed above, enforcement of 
any judgment or order issued in a foreign insolvency proceeding may present challenges for debtors at the 
conclusion of a cross-border insolvency case.  The UK, by applying the UK provisions, will likely enforce most 
judgments entered in a recognized insolvency proceeding from within the EU.  However, without the benefit 
of the Brussels Regulation on the Enforcement of Judgments, certain UK insolvency proceedings, such as the 
scheme of arrangement, may no longer enjoy extra-territorial enforcement in in the EU.  Any extra-territorial 
effect of judgments or orders such as a scheme of arrangement would, like recognition, depend upon the 
national laws of each EU Member State. 

Creating uncertainty and additional litigation costs at the outset of a cross-border insolvency case could 
jeopardize a debtor’s ability to reorganize.  Similarly, obstacles to enforcing judgments entered in UK 
insolvency proceedings may cause the UK to be a less attractive forum for cross-border insolvency 
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proceedings.  It is important that the UK and the EU address these issues in any potential withdrawal 
agreement that the UK may negotiate with the EU under Article 50(2) of the Treaty on European Union. 

Tax 

A Brexit might impact certain taxes, such as custom duties, value added taxes and corporate income taxes.  In 
terms of corporate income taxes, the EU implementations currently include the prohibition of withholding 
taxes on intra-group payments of dividends under the Parent-Subsidiary Directive, and interest and royalty 
payments under the Interest and Royalty Directive.  No such protection would be available after a Brexit.  For 
example, a UK parent company may no longer be able to rely on the Parent-Subsidiary Directive to avoid 
withholding taxes on dividends paid by its EU subsidiary.  This could be problematic because, although the 
UK tax treaties with some EU countries may eliminate such withholding taxes, some (e.g., Germany and 
Italy) would not.  A similar issue may also arise, for example, in respect of UK outbound payments of interest 
and royalty where the treaty does not reduce the withholding tax to zero (such as the UK-Luxembourg treaty 
in respect of royalties).  In addition, the UK would no longer be bound by the EU Merger Directive, and UK 
companies may no longer be able to benefit from the tax deferral available under the Merger Directive for 
cross-border business reorganizations.  Corporations should carefully monitor those developments and 
consider whether any group restructuring is appropriate. 

Intellectual Property 

The EU has implemented a system of trade mark registration that covers all EU Member States.  This system 
has been known until recently as the Community Trade Mark (“CTM”) but, as of March 23, it has been 
renamed the European Union Trade Mark (“EUTM”).  The EUTM system co-exists with national trademark 
registries within the EU but a single EUTM registration is sufficient to protect the proprietor’s trademark 
rights in each EU Member State. 

If the UK leaves the EU, it is likely that holders of EUTM registrations will be given the right to convert them 
to UK trade mark registrations with a right of priority equal to that of the EUTM.  The specific procedures 
and costs associated with such conversion will need to be addressed in a transitional agreement negotiated 
between the UK and the EU.  Absent such a conversion procedure, a proprietor of EUTM registrations could 
convert them into bundles of national trade marks under existing procedures, but doing so would deprive the 
proprietor of the benefit of a unitary registration for the rest of the EU. 

In preparation for a possible Brexit, businesses filing new trade mark applications may wish to apply for a 
national registration in the UK as well as an EUTM in order to avoid the cost and uncertainty of a later 
conversion of an EUTM. 

Public Procurement  

The procurement of services, supplies and works beyond a set threshold in the UK by public bodies and 
utilities in the water, energy, transport and postal services sectors is subject to the EU procurement rules.  
The principles underlying these rules are derived from the treaties of the EU, which include: transparency, 
non-discrimination, equal treatment, open competition and proportionality. The rules require that contracts 
are advertised in the Official Journal of the European Union (“OJEU”).  They also prohibit discriminatory 
technical specifications on nationality grounds, and mandate that contract awards are based on objective 
criteria.  Currently, UK firms under the rules are guaranteed access to the EU procurement market (subject to 
certain exceptions) without discrimination. 
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UK businesses should consider the following issues and how they may be impacted in the event of a “Brexit”: 

i. Whether UK businesses will be able to rely on market access commitments secured between the EU 
and third-party countries.  These guarantees grant access to the procurement market of said 
countries. 

ii. Whether a UK business that tenders for contracts in Europe would still have access to the EU 
procurement market. 

iii. Whether a UK firm bidding for contracts in Europe would be able to bring a legal claim under the EU 
regulations on rights acquired prior to a Brexit.  

iv. Whether UK firms will be treated differently in the procurement of EU contracts (and vice versa). 

The actual procurement impact would most likely be determined by the nature of the relationship the UK 
eventually chooses to maintain with the EU after a Brexit. In the event that the UK joins the EEA and the 
EFTA, adopts EU regulations and standards and retains access to the Single Market (i.e., the Norwegian 
Model), there would likely be no impact of this on UK procurement.  Alternatively, the UK could rely on the 
World Trade Organization (“WTO”), with no new agreements entered into between the EU and the UK.  The 
issue here is that the EU is a party to the WTO’s plurilateral Government Procurement Agreement (“GPA”).  
The GPA guarantees access to the procurement markets of the contracting states under the WTO including 
the EU.  The UK is not a party to the GPA.  The likely impact is therefore that the UK would neither be bound 
to rely on or be entitled to the GPA in the event of a Brexit. 

In the event of the UK relationship moving towards the WTO option following Brexit, it may be useful to 
consider the following: 

a) Position before the UK joined 

If the UK chose to follow the WTO model, the first issue under consideration would be the position prior to 
EU membership.  At that time, most public bodies had their own formal procurement rules as there was no 
single regulatory framework.  One option could be that public procurement becomes un-regulated, as it 
previously was.  This is, however, an unlikely outcome.  Public bodies are accustomed to the regulated regime 
and would likely maintain a semblance of the current arrangement.  The UK government in any event is likely 
to continue to regulate procurements along similar lines to the EU rules. 

 

b) Implementing Legislation  

The UK must also consider the implementation of legislation.  Currently, EU procurement directives have 
been implemented as part of the UK national legislation.  Legislation such as the “Public Contract 
Regulations” and their equivalents would therefore continue to apply in the event of a Brexit, even though the 
directives they implement no longer exist.  There will therefore likely be no immediate change, as the UK will 
simply have a greater ability to vary or revoke the applicable legislation. 
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c) Sub-Threshold Procurements  

Public procurements with values below the EU thresholds are in any event outside of the rules.  However, a 
measure of fair competition is nevertheless applicable.  Some of the relevant UK legislation might therefore 
include the Small Business, Enterprise and Employment Act 2015 (which grants the government the power to 
impose rules on procurement on public bodies and investigate procurement functions) and the Public 
Services (Social Value) Act 2012 (includes procurement objective to improve the economic, social and 
environmental well-being of the relevant area). 

Employment Law 

Many UK employment rights stem from EU law.  It is therefore important to consider the potential impacts a 
Brexit could have on employers and employees.  A Brexit opens up the possibility of EU employment laws 
being repealed. Employment rights introduced by virtue of the UK’s membership in the EU which could be 
rolled back include, inter alia, the following: 

• Transfers of undertakings and protection of employment (“TUPE”); 
• Collective redundancies; 
• Pregnancy and maternity leave; 
• Working time; 
• Equal pay; and 
• Anti-discrimination rules. 

In addition to the above, the free movement of workers across the EU is of particular importance to 
employers and would likely be affected by a Brexit. 

Considering the importance these rights have come to play in UK society and the legal uncertainty that would 
follow their removal, it is unlikely that such rights would be completely revoked following a Brexit.  Instead, it 
is more likely that the UK government may decide to use the opportunity to modify certain elements of 
existing employment law.  Another important factor to consider is how UK courts would now interpret such 
laws given that they would no longer be bound to follow the rulings of the Court of Justice of the European 
Union (the “CJEU”). 

TUPE, which is derived from an EU Directive (Transfers of Undertakings Directive (2001/23/EC)), 
envisages the protection and preservation of employee rights on the transfer of all or part of a business to a 
new employer and is a keystone of UK employment law.  TUPE has already been amended (in January 2014) 
to make it easier for employers to agree to certain changes to employment terms with employees.  It is 
possible that, post-Brexit, the government would seek to dilute these protections further, although to what 
degree is hard to predict. 

Another important set of EU-based employment laws are the Working Time Regulations (1998) (“WTR”), 
which implement the Working Time Directive (2003/88/EC), limit the number of hours an EU worker can 
work in a week and set a minimum daily rest period (unless waived).  The WTR originally provided that if 
holiday leave is not taken in the relevant holiday year, it will not accrue in subsequent years.  The CJEU has 
since determined that holiday leave not taken as a result of a worker being on sick leave will accrue and that 
such worker will receive payment in lieu upon termination of employment if such accrued holiday has not 
been taken.  The Court of Appeal has followed suit in a subsequent ruling.  If the UK were to leave the EU, 



 

 - 10 - 

this is an element of the WTR the government may seek to amend to make less flexible for employees.  This 
would, however, entail reversing the decision of the Court of Appeal. 

If the UK were to leave the EU, the free movement of workers between the UK and EU could be at risk.  Given 
the importance this plays in recruitment flexibility and encouraging employee mobility, it would be not be 
surprising if an equivalent system was put in place to maintain such flexibility and mobility.  Transitional 
arrangements would need to be put in place during Brexit negotiations to account for those UK workers 
currently based in the EU and EU workers based in the UK. 

Ultimately, any changes to EU-based employment laws in the event of a Brexit will to some degree be 
tempered by public opinion as well as the form of relationship the UK takes with the EU.  As our largest 
trading partner, the EU will likely hold sway over the UK having completely unfettered discretion to relax its 
employment laws in a way that could undercut the corresponding EU employment rights.  In the short term 
at least, given the uncertainty Brexit proposes for EU-based employment laws, there is little employers can 
currently do to prepare for a Brexit.  
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Questions, Comments, Suggestions? 

If you have any comments or queries, please do not hesitate to get in touch with your usual Curtis contact, or 
one of the Brexit Team members below. 

Key Contacts & Contributors 

 

   

Thomas Laurer 
Partner 
Corporate/Investment 
Management 
 
tlaurer@curtis.com 
+44 (0) 207 710 9800 

Winta Jarvis
Partner 
Corporate/M&A 
 
 
wjarvis@curtis.com 
+44 (0) 207 710 9800 

L.P. Harrison 3rd 
Partner 
Restructuring 
 
 
lharrison@curtis.com 
+1 212 696 6199 

Marco A. Blanco  
Partner 
Tax 
 
 
mblanco@curtis.com 
+1 212 696 6128 

 

 

 

Eric Stenshoel  
Counsel 
Intellectual Property 
 
 
estenshoel@curtis.com 
+1 212 696 8878 

Kuang-Chu Chiang 
Counsel 
Tax 
 
 
kchiang@curtis.com 
+1 212 696 6058 

Timi Balogun  
Counsel 
Corporate/Infrastructure 
 
 
tbalogun@curtis.com 
+44 (0) 207 710 9800 

Karl Behrouz 
Associate 
Corporate 
 
 
kbehrouz@curtis.com 
+44 (0) 207 710 9800 
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London ● Mexico City ● Milan ● Muscat ● New York ● Paris ● Rome ● Washington, D.C.  

 

 


