
 

 

 

CLIENT ALERT  JULY 7, 2021 

International Insight: Disclosure of Beneficial Ownership in 2021 – 
International and US perspectives1  

The new regulations and requirements on the beneficial ownership disclosure has been 
a reoccurring topic in the recent months, with new legislation being adopted by the 
United States, the European Union, and the UK.  It culminated with a big shift in G7 
countries policy made public through the joint statement2 by the G7 Finance Ministers 
and Central Bank Governors just days before the G7 Summit of 2021. 3  G7 countries 
unequivocally declared their commitment to establish and strengthen beneficial owner 
registers and called on countries across the globe to implement and strengthen The 
Financial Action Task Force (FATF) standards.4  The FATF Recommendations are 
recognized as the global anti-money laundering (AML) and counter-terrorist financing 
(CFT) standard.  

Curtis Mallet Prevost Colt Mosle LLP (Curtis) prepared a series of alerts discussing the 
international and national standards on beneficial owner, as well as discussing 
implications for affected companies.  

I. FATF Standards on beneficial owner5  

In 2003, the FATF became the first international body to set international transparency 
standards on beneficial ownership. In 2012, the FATF strengthened its standards on 
beneficial ownership, to give more clarity about how countries should ensure 
information is available, and to deal with vulnerabilities such as bearer shares and 
nominees6. The revised standards also clearly distinguish between basic ownership 
information (about the immediate legal owners of a company or trust), and beneficial 

                                                 
1 This is Alert 1 of the Series which includes Alerts on EU jurisdictions, the UK and Switzerland.  
2 See G7 FINANCE MINISTERS & CENTRAL BANK GOVERNORS COMMUNIQUÉ, 5 June 2021, 
London, United Kingdom, available at https://bit.ly/3v2RUcq . 
3 The Finance Ministers and Central Bank Governors of the G7, met virtually on 28 May 2021, and 
Finance Ministers met in London on 4-5 June 2021, joined by the Heads of the International Monetary 
Fund (IMF), World Bank Group, Organization for Economic Cooperation and Development (OECD), 
Eurogroup, and (on 28 May) Financial Stability Board (FSB).  
4 “We agree that beneficial ownership registries are an effective tool to tackle illicit finance. We are 
implementing and strengthening registries of company beneficial ownership information to provide 
timely, direct and efficient access for law enforcement and competent authorities to adequate, accurate 
and up-to-date information, including through central registries. We further note the benefits of making 
beneficial ownership information publicly available where possible. We call on all countries to fully 
implement the Financial Action Task Force (FATF) Standards and strengthen them.” 
5 The Financial Action Task Force (FATF) is an independent inter-governmental body that develops and 
promotes policies to protect the global financial system against money laundering, terrorist financing and 
the financing of proliferation of weapons of mass destruction. For more information about the FATF, 
please visit www.fatf-gafi.org. 
6 The FATF Standards comprises the FATF Recommendations and Interpretive Notes, which were revised 
in February 2012 and have been endorsed by more than190 countries across the globe. 

https://bit.ly/3v2RUcq
http://www.fatf-gafi.org/
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ownership information (about the natural person(s) who ultimately own or control it). 
They also clarify that having accurate and up-to-date basic information about a legal 
person or legal arrangement is a fundamental prerequisite for identifying the ultimate 
beneficial owners, and require countries to provide international cooperation in relation 
to ownership information. 

Recommendation 247 on Transparency and beneficial ownership of legal persons 
requires that countries take measures to prevent the misuse of legal persons for money 
laundering or terrorist financing; ensure that there is adequate, accurate and timely 
information on the beneficial ownership and control of legal persons that can be 
obtained or accessed in a timely fashion by competent authorities. In particular, 
countries that have legal persons that are able to issue bearer shares or bearer share 
warrants, or which allow nominee shareholders or nominee directors, should take 
effective measures to ensure that they are not misused for money laundering or terrorist 
financing.  Recommendation 25 on Transparency and beneficial ownership of legal 
arrangements requires that countries take measures to prevent the misuse of legal 
arrangements for money laundering or terrorist financing. In particular, countries 
should ensure that there is adequate, accurate and timely information on express trusts, 
including information on the settlor, trustee and beneficiaries, that can be obtained or 
accessed in a timely fashion by competent authorities. Both Recommendations 24 and 
25 require that countries consider measures to facilitate access to beneficial ownership 
and control information by financial institutions and designated non-financial 
businesses and professions undertaking the requirements set out in Recommendations 
10 (on customers due diligence) and 22 (on designated non-financial businesses and 
professions’ customer due diligence).  

Thus, the relevant FATF Recommendations require countries to ensure that adequate, 
accurate and timely information on the beneficial ownership of corporate vehicles is 
available and can be accessed by the competent authorities in a timely fashion. To the 
extent that such information is made available, it may help financial institutions and 
designated non-financial businesses and professions to implement the customer due 
diligence requirements on corporate vehicles including to identify the beneficial owner, 
identify and manage AML/CFT risks, and implement AML/CFT controls based on those 
risks (including suspicious activity reporting and sanctions requirements). 

In February 2013, the FATF agreed to a methodology for the assessment of a country’s 
technical compliance with the FATF Recommendations and for reviewing the level of 
effectiveness of a country’s AML/CFT system. For the purpose of the assessment, 

                                                 
7 On July 1, 2021 FATF published a white paper on considering potential amendments to 

Recommendation 24 and asked for public comments by August 20, 2021, available at  https://www.fatf-

gafi.org/publications/fatfrecommendations/documents/white-paper-r24.html  

https://www.fatf-gafi.org/publications/fatfrecommendations/documents/white-paper-r24.html
https://www.fatf-gafi.org/publications/fatfrecommendations/documents/white-paper-r24.html
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effectiveness is the extent to which financial systems and economies are protected from 
the threats of money laundering and the financing of terrorism and proliferation.  

In relation to beneficial ownership information, FATF requires countries ensure that 
either information on the beneficial ownership of a company is obtained by that 
company and available at a specified location in their country; or can be otherwise 
determined in a timely manner by a competent authority.8 In order to meet such 
requirement, countries should use one or more of the following mechanisms: 

a) requiring company registries to obtain and hold up-to-date 
information on the companies’ beneficial ownership (the Registry 
Approach); 

b) requiring companies to obtain and hold up-to-date information on 
the companies’ beneficial ownership or companies to take 
reasonable measures to obtain and hold up-to-date information on 
the companies’ beneficial ownership (the Company Approach); 

c) using existing information (the Existing Information Approach), 
including: 

i. information obtained by financial institutions and/or designated 
non-financial businesses and professions, in accordance with 
customers due diligence (Recommendations 10 and 22 above); 

ii. information held by other competent authorities on the legal and 
beneficial ownership of companies; 

iii. information held by the company as required; and 

iv. available information on companies listed on a stock exchange, 
where disclosure requirements ensure adequate transparency of 
beneficial ownership. 

Regardless of which of the above mechanisms is used, Recommendation 24 specifically 
requires countries to establish mechanisms to ensure that companies cooperate with 
competent authorities to the fullest extent possible in determining the beneficial owner. 
The FATF Guidance on Transparency and Beneficial Ownership9 states that the FATF 
Recommendations recognize these different mechanisms and the need to provide 
flexibility for countries to implement the requirements in a manner that corresponds 
with their legal, regulatory, economic and cultural characteristics. 

All three recommended approaches on beneficial ownership disclosure include intrinsic 
challenges during the implementation that could affect reliability of the information. 
Countries’ experience shown in the FATF mutual evaluations echoes that jurisdictions 
using a single approach is less effective in making sure that competent authority can 

                                                 
8 See FATF (2019), Best Practices on Beneficial Ownership for Legal Persons, FATF, Paris, www.fatf-

gafi.org/publications/documents/beneficial-ownership-legal-persons.html, at pp.10-11. 
9 Guidance on Transparency and Beneficial Ownership, para. 38, FATF (2014). 

http://www.fatf-gafi.org/publications/documents/beneficial-ownership-legal-persons.html
http://www.fatf-gafi.org/publications/documents/beneficial-ownership-legal-persons.html
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obtain accurate and up-to-date beneficial ownership information to in a timely 
manner.10 Instead, a multi-pronged approach using several sources of information is 
often more effective in preventing the misuse of legal persons for criminal purposes and 
implementing measures that make the beneficial ownership of legal persons sufficiently 
transparent. The variety and availability of sources increases transparency and access to 
information, and helps mitigate accuracy problems with particular sources. The new US 
and EU legislation on beneficial ownership disclosure attempts to achieve that.  

 
II. US Corporate Transparency Act: Required Disclosure of Beneficial 

Ownership of Reporting Companies and Related Consideration 

In the United States, on January 1, 2021 the Congress enacted the Corporate 
Transparency Act (the “CTA”) pursuant to the National Defense Authorization Act for 
Fiscal Year 202111 to combat money laundering, terrorism, drug trafficking, and other 
illicit activities. The CTA, advances Treasury's ongoing effort to partner with the G-20, 
the FATF, and the Global Forum on Transparency and Exchange of Information for Tax 
Purposes to improve  customers due diligence practices worldwide.  The CTA’s main 
purpose is intended to assist law enforcement in combating criminal activity undertaken 
through corporate structures.  Developed over the course of a decade, the CTA promises 
a significant shift in the burden and responsibility for the identification of beneficial 
ownership information from financial institutions obligated to collect and verify these 
details, to companies and individuals who will be obligated to report the information to 
centralized federal authorities themselves.  

The CTA requires “reporting companies” to report information regarding their 
beneficial ownership to the U.S. Department of the Treasury's Financial Crimes 
Enforcement Network (“FinCEN”). Reporting companies will not have to disclose this 
information publicly; FinCEN will retain this information and hold it in a confidential 
and secure database, only releasing information in specifically prescribed 
circumstances: (i) a request from certain federal or state agencies engaged in national 
security, intelligence, or law enforcement activity for use in furtherance of such activity; 
(ii) in certain types of requests from a federal agency on behalf of foreign authorities; 
(iii) a request by a financial institution “subject to consumer due diligence 
requirements,” with the consent of the reporting company; or (iv) a request made by a 
“Federal functional regulator” or other regulatory agency to assess or otherwise 
ascertain compliance of financial institutions. 

                                                 
10 See FATF (2019), Best Practices on Beneficial Ownership for Legal Persons, FATF, Paris, www.fatf-

gafi.org/publications/documents/beneficial-ownership-legal-persons.html, at p. 13. 
11 The William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year 2021, H.R. 

6395, 116th Cong. (2020) § 6403. 

 

http://www.fatf-gafi.org/publications/documents/beneficial-ownership-legal-persons.html
http://www.fatf-gafi.org/publications/documents/beneficial-ownership-legal-persons.html
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The administration of the required reporting will most likely be handled at the state 
level, as the CTA requires that the Secretary of the Treasury, among other things, to the 
greatest extent practicable, establish partnerships with state, local, and Tribal 
governmental agencies to collect information through existing processes and procedures 
and to minimize burdens and compliance costs on legitimate reporting companies.  

Who Must Report Under the CTA? 

Under the CTA the definition of “reporting company” is quite broad and includes a 
corporation, limited liability company, or other similar entity that is (i) created or 
formed pursuant to the laws of a State or an Indian Tribe, or (ii) formed under the laws 
of a foreign country and registered to do business in the United States.  

Excluded from the requirement are the companies that fall into one of 24 enumerated 
categories, including those otherwise regulated (e.g., publicly traded companies, 
financial services companies, and public utilities); investment advisers and investment 
vehicles operated or advised by them; and entities that have a physical presence in the 
United States, employ more than 20 people, and have filed Federal income tax returns 
demonstrating more than $5,000,000 in gross receipts or sales in the aggregate. 
However, the CTA grants the Secretary of the Treasury the discretion to add entities or 
“classes of entities” who should also be excluded from the reporting requirements where 
requiring beneficial ownership information would not serve the public interest and 
would not be “highly useful” in efforts to counter money laundering, terrorism 
financing, proliferation finance, serious tax fraud, and other crimes.12  

Who qualifies as Beneficial Owner?  

                                                 
12 Section 885 requires all companies receiving federal contracts or grants over $500,000 to report their 

beneficial owners in the Federal Awardee Performance and Integrity Information System (FAPIIS), a 

database containing the misconduct and performance histories of federal contractors and grantees.  

Section 885 differs from the CTA in a number of ways. Most obviously, Section 885 applies only to 

federal government contractors and grantees, while the CTA applies more broadly. The most significant 

difference concerns the accessibility of the beneficial ownership information. Under the CTA, the 

beneficial ownership information supplied to FinCEN is not made public; rather, FinCEN shares this 

information with law enforcement authorities in the U.S. and abroad, and with financial institutions 

conducting due diligence. By contrast, information in FAPIIS is publicly accessible. Given that Section 

885 appears on its face to require contractors to submit their beneficial ownership information to the 

FAPIIS database, and given that this information is not exempted from the usual requirement under the 

2010 law that FAPIIS be accessible to the general public, it would seem to follow straightforwardly that, 

although the CTA did not create a public beneficial ownership registry for all U.S. companies, Section 

885 does create such a public registry for the subset of companies that do significant business with, or 

receive significant grants from, the federal government. 
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The definition of the “beneficial owner” includes a person who: (a) exercises 
substantial control over a corporation or limited liability company, or (b) owns 25 
percent13 or more of the equity interests of a corporation or limited liability company.  

The term “substantial control” is not defined in the CTA.14  For purposes of determining 
from whom a financial institution is required to obtain information to identify and 
verify beneficial owners, those regulations state that a beneficial owner includes not only 
persons who, directly or indirectly, own 25 percent or more of the equity interest a 
company, but also any individual with “significant responsibility to control, manage, or 
direct” the entity.15  The final version of the Act does not include in the definition of 
“beneficial owner” any person who “receives substantial economic benefits from the 
assets” of the reporting company as it did in prior versions. 

What Beneficial Ownership Information is Required? 

Unlike current state laws, which generally do not require the disclosure of beneficial 
ownership information of a corporate entity, the CTA requires each reporting company 
to disclose the following information about each of its beneficial owners to FinCEN, first 
at the time of its formation and, subsequently, on an annual basis: (i) full legal name; 
(ii) date of birth; (iii) current residential or business street address; and (iv) a non-
expired, government-issued identifying number from an “acceptable identification 
document” (such as passport, driver’s license or another state-issued identification 
document, and if no U.S. issued identification, a non-expired passport issued by a 
foreign government). 

Initial Reporting and Updates 

While the CTA was enacted on January 1, 2021, it has a prospective effective date.  
Specifically, companies are not required to report the necessary information until the 
Secretary of Treasury promulgates its regulations, which shall occur no later than 
January 1, 2022.  At that point, any entity formed or registered after will be required to 
submit its report to FinCEN at the time of formation. Further, any already-existing 
entity that qualifies as a reporting company will have two years (by 2023) to submit the 
requisite report. Changes in beneficial ownership must be reported to FinCEN within 
one year from the change in ownership.  

                                                 
13 The 25 percent threshold is consistent with that of many foreign jurisdictions, including EU member 

states, and with the FATF standard. 
14 31 CFR § 1010.230. 
15 31 CFR § 1010.230(d). These individuals include “an executive officer or senior manager (e.g., a Chief 

Executive Officer, Chief Financial Officer, Chief Operating Officer, Managing Member, General Partner, 

President, Vice President, or Treasurer); or any other individual who regularly performs similar 

functions.”). 
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Penalties 

Civil penalties for violations of the CTA may be up to $500 for each day that the 
violation continues and criminal fines may be up to $10,000 and/or imprisonment for 
up to two years.  Civil penalties for the unauthorized disclosure or use of beneficial 
ownership information collected under the CTA may also be up to $500-per-day and 
may also result in more severe criminal penalties of up to $250,000 and/or a maximum 
term of imprisonment of five years.  In addition, if the unauthorized disclosure or use of 
beneficial ownership information collected under the CTA occurs in conjunction with 
the violation of another domestic law as part of a pattern of illegal activity involving 
more than $100,000 during a 12-month period, the disclosing party shall be fined up to 
$500,000 and/or may be imprisoned for up to 10 years. 

The CTA contains a safe harbor from civil or criminal liability for the submission of 
inaccurate information if the person submitting such information voluntarily and 
promptly submits a report containing corrected information no later than 90 days after 
the submission of the original information. 

Disclosure and Enforcement Action 

Similar regulations to those contained in the CTA are already in effect in many foreign 
jurisdictions and can be found in the European Anti-Money Laundering Directives.  
Once reporting companies are required to comply with the CTA, it is expected that 
federal and state law enforcement will use the information reported to work both 
domestically and with foreign law enforcement agencies to combat criminal activities 
such as money laundering, the funding of terrorist activities, and other illegal activities.  

Impact on Companies  

While the Act requires FinCEN to “seek to minimize the burden” of compliance on 
companies, opponents of the CTA have emphasized that the carve-outs will not apply to 
small businesses.  Further, the CTA may impact certain energy industry participants. 
For instance, LLC structures are frequently used for electric power projects—especially 
renewable energy, transmission, and energy storage projects. The CTA excludes certain 
public utilities that provide “telecommunications services, electrical power, natural gas 
or water and sewer services within the United States.” Renewable energy generation 
projects may have multiple levels of LLCs upstream of the LLC that directly owns the 
renewable energy project. Those upstream ownership entities are not considered “public 
utilities” under federal energy laws such as the Federal Power Act because they do not 
directly own or operate the energy asset. It is not immediately apparent that such 
upstream LLCs would be excluded from the CTA’s reporting obligations based on the 
current enumeration of excluded companies; for example, it is unclear whether the 
exclusion for “public utilities” would apply to transmission LLCs, given that such 
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entities transmit and deliver electric power but do not generate it. This uncertainty 
underscores the need for industry participants to monitor and potentially file comments 
during the FinCEN rulemaking process that will be held to develop the CTA’s 
implementing regulations.  

The CTA could also have implications for family offices; subsidiaries within a portfolio; 
joint ventures; “main street” businesses; accounting firms that are not registered under 
the Sarbanes-Oxley Act with limited “owners” or limited revenue or only a virtual 
presence; law firms and other professional businesses with limited “owners” or limited 
revenue or only a virtual presence; and certain nonprofit entities not falling within the 
included exclusions (and nonprofit entities that lose their IRC § 501(c) designation). All 
business owners potentially subject to these new disclosure requirements would have to 
create a compliance process related to beneficial ownership intake, monitoring and 
disclosure to ensure that all information required under the CTA is in a timely manner 
reported to FinCEN and to begin making their potential investors aware of the new 
requirements. Beneficial ownership information compliance will have to be added to all 
reporting companies checklists to ensure compliance and avoid civil and criminal 
penalties. For financial institutions, the FinCEN database has the potential to 
substantially lessen the burden of customer due diligence (“know your customer” or 
“KYC”), but financial institutions will need to continue to implement a robust customer 
due diligence program. Financial institutions must also protect against the unauthorized 
disclosure of information obtained from the FinCEN database to avoid possible civil and 
criminal penalties and civil claims. Curtis will continue to monitor and evaluate the 
effects the new CTA beneficial ownership disclosure requirements will have on new and 
existing business entities as regulations are promulgated and other guidance is provided 
by the FinCEN.  

 

About Curtis 

Curtis, Mallet-Prevost, Colt & Mosle LLP is a leading international law firm.  
Headquartered in New York, Curtis has 18 offices in the United States, Latin America, 
Europe, the Middle East and Asia.  Curtis represents a wide range of clients, including 
multinational corporations and financial institutions, governments and state-owned 
companies, money managers, sovereign wealth funds, family-owned businesses, 
individuals and entrepreneurs.   

For more information about Curtis, please visit www.curtis.com. 

Attorney advertising.   The material contained in this Client Alert is only a general 
review of the subjects covered and does not constitute legal advice.   No legal or 
business decision should be based on its contents. 

http://www.curtis.com/
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