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U.S. Supreme Court Strengthens the Discretion of Federal
Courts Under the Hague Abduction Convention

On June 15, 2022, the U.S. Supreme Court issued its decision in Golan v. Saada, a case
concerning the Hague Convention on the Civil Aspects of International Child Abduction
(“Hague Abduction Convention”).! The unanimous opinion was authored by Justice
Sonia Sotomayor and broadens the discretion of federal trial courts in deciding whether
children must be returned to their home countries in certain international custody
disputes.

Adopted in 1980, the Hague Abduction Convention is an international agreement that
addresses international parental child abduction and provides a process for parents
seeking return of a child to their home country.2 The Hague Abduction Convention
requires contracting States to return a child when they have been wrongfully taken from
their country of residence. A purpose of the Hague Abduction Convention process is to
preserve the status quo that existed before the wrongful removal, while deterring parents
from forum-shopping for custody disputes.

However, the Hague Abduction Convention contains an important exception to the return
requirement in cases where there is a “grave risk” that returning the child to their country
of residence would result in exposure to physical or psychological harm.3 The U.S.
Supreme Court’s decision in Golan v. Saada provides that in cases where a court finds
that there is such a grave risk, the court is not obligated to consider whether there are any
ways to reduce that risk so that the child may be returned to the home country.

The dispute in Golan v. Saada was between Narkis Golan, a U.S. citizen, and Isacco
Saada, an Italian citizen. In 2016, Golan gave birth to the couple’s son, known as B.A.S.,
in Italy and the family continued to reside there. Saada was physically abusive to Golan
throughout their relationship. After travelling with the child to the U.S. to attend a
wedding, Golan and the child did not return to Italy. Saada petitioned a U.S. federal
district court to mandate the return of the child under the Hague Abduction Convention.

The district court found that there was a grave risk of psychological harm to B.A.S. if he
were returned to Italy. However, the law of the U.S. Court of Appeals for the 2nd Circuit
required the district court to consider ways to reduce that risk such that the child could

1 Golan v. Saada, No. 20—1034, slip op. (Jun. 15, 2022),
http://www.supremecourt.gov/opinions/21pdf/20-1034 b8dg.pdf.

2 Hague Convention on the Civil Aspects of International Child Abduction (“Hague Abduction
Convention”), 25 October 1980, Hague XXVIII.

3 Hague Abduction Convention, Article 13(b).
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still be returned to Italy. The district court therefore ordered B.A.S. to be returned to Italy
with protective measures, including supervised visitation, therapy, and parenting classes.
The 2nd Circuit upheld the order returning B.A.S. to Italy.

The U.S. Supreme Court ruled that the 2nd Circuit’s requirement that courts must always
consider measures to reduce the risk of grave harm to be “inconsistent with the text and
other express requirements of the Hague Convention.” Justice Sotomayor explained that
the Hague Abduction Convention neither prohibits nor requires the consideration of
measures to reduce that risk, leaving this to the discretion of the court deciding the case.

Curtis continues to monitor developments in cases applying the Hague Abduction
Convention. Curtis attorneys have experience litigating cases under the Hague Abduction
Convention and have succeeded in preventing the return of children to home countries
where they would face danger. In addition to advising and litigating under the Hague
Abduction Convention, Curtis has experience handling disputes involving public
international law and international human rights law.
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