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The OECD’s latest conference on investment treaties in Paris considered whether most-favoured nation clauses should be 
eliminated because of their susceptibility to abuse, as well as the phenomenon of treaty shopping in investment arbitration 
and recent initiatives on the part of state negotiators to address it.

The conference last month was chaired by David Gaukrodger, head of unit and senior legal adviser at the OECD’s 
investment division, with contributions from arbitration practitioners, academics and government lawyers.

The first session was dedicated to the controversial use of most-favoured-nation (MFN) clauses by claimants to import 
protections from other bilateral investment treaties into the treaty relied on in their case. The familiar policy critiques of 
MFN clauses were presented by Simon Batifort, counsel at Curtis Mallet-Prevost Colt & Mosle in New York.

MFN clauses open the door for creative investors and their lawyers to ignore the carefully negotiated text of a BIT and 
instead amalgamate treaty language from multiple BITs to create a “fantasy treaty,” Batifort argued. MFN clauses may have 
a chilling effect onstate regulatory action, as national decision-makers considering their liability risk must consider not only 
their obligations under their own BITs, but potentially under those between third states.

The uncertainty is further increased because there are no clear and commonly accepted principles to determine what 
protections may be imported by an MFN clause, and the issue is moreover expensive to litigate. Batifort questioned the 
supposed benefit of MFN clauses as an agent of harmonisation of investment protection standards, pointing out the 
implicit assumption by some that harmonisation should always favour investors. He concluded by asserting that given their 
ambiguity and susceptibility to abuse, MFN clauses should be eliminated.

A more moderate position was advanced by Rob Howse, professor of international law at New York University law 
faculty, who argued that MFN clauses should be reinterpreted in line with their traditional purpose rather than discarded 
altogether. Howse observed that MFN clauses were first utilised in international trade treaties, and that in the trade 
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context it was clear that there was an attendant obligation for states to accord similar commercial treatment to merchants 
of different countries.

The expansion of MFN clauses to cover treaty language was a legal innovation by the investment arbitration community 
itself, not the states who originally negotiated the BITs, Howse said. He added that he saw no evidence that states had 
intended to give investors a “lowest price guarantee” with respect to their investment protections.

Shane Spelliscy, director and general counsel of the investment and services division of the Trade Law Bureau of Canada, 
offered a similar analysis, arguing that MFN clauses should be understood as protecting investors from discriminatory 
commercial treatment. A successful claim under an MFN clause would therefore require a factual, not hypothetical, 
comparison of the treatment accorded to the claimant with that accorded to an investor of another country. Since states 
wish to provide their investors with a level playing field, many will continue to include MFN clauses in future BITs, he said.

Spelliscy warned that states must nonetheless clearly articulate their intention to restrict treaty shopping via MFN clauses, 
citing as an example Article 8.7 of the Comprehensive Economic and Trade Agreement between Canada and the European 
Union (CETA), which clarifies that substantive obligations in other treaties do not by themselves constitute treatment.

Speaking in defence of MFN clauses, Stephan Schill, professor of international and economic law and governance at the 
University of Amsterdam, argued that differences in treaty language could in fact translate into discriminatory treatment. 
He gave the hypothetical example of a BIT signed between countries A and B which provides for a lower standard of 
compensation in cases of expropriation than the common “prompt, adequate, and effective” standard. If countries B 
and C later sign a treaty providing for a better standard of compensation, investors from country A would be at a distinct 
disadvantage compared to those from country C with regard to the level of compensation.

Schill conceded that exploiting MFN clauses to import more preferable dispute resolution provisions from other BITs 
is undesirable. However, he insisted that the decisions permitting this practice were limited to cases under the BITs of 
Argentina and certain countries in the Commonwealth of Independent States, and that the consternation engendered by 
these decisions should not overshadow the legitimate function of MFN clauses.

Comments by current or former government officials offered insights into the priorities of different states while negotiating 
BITs. Nikos Lavranos, former senior trade policy advisor with the Dutch Ministry of Foreign Affairs, and Boaz Fleischman-
Alaluf, director of the investment and trade agreements division at the Israeli Ministry of Finance, observed that capital 
exporting states may indeed include an MFN clause in their BITs to provide a maximum level of treaty protection for their 
own investors.

Attendees representing Chile and Russia, on the other hand, expressed their counties’ reservations regarding MFN clauses. 
The differences in approach and intent between states highlight the difficulty of ascribing a single set of policy preferences 
to them in the interpretation of MFN clauses and their scope, they argued.

A later panel addressed treaty shopping through the assertion of claims for reflective loss by shareholders at different 
levels of an investment’s corporate structure. Shareholders suffer a direct loss when their rights as shareholders per se, 
such as voting on important company decisions, are impaired. Reflective loss, by contrast, occurs when the company in 
which they own stock is impacted by an event which reduces the value of their shareholding.

Under most domestic systems of corporate law, the company is the only entity which can assert a claim for damages in 
such a case. If the company successfully receives compensation, both the damage to the company and shareholders’ 
reflective loss are eliminated. If an individual shareholder is unsatisfied with the level of compensation, they may object to 
the company’s board of directors or other management, but they may not assert separate claims for the reflective loss to 
which they feel entitled. 

The picture is very different in investment arbitration, where tribunals have generally permitted shareholders with a direct 
or indirect stake in a company allegedly harmed by state action to assert claims for reflective loss. In many cases this is in 
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fact necessary, as often the local company through which foreign shareholders make their investment would not qualify as 
a protected investor under the relevant BIT.

As pointed out by Gaukrodger, however, claims for reflective loss have two corollary effects. First, they fragment the claim 
and create imparities between the company, shareholders and creditors. Shareholders qualifying as an “investor” under 
broadly worded BITs have an advantage over domestic shareholders or those without BIT coverage. In addition, any 
recovery obtained by those shareholders comes at the expense of the company and non-covered shareholders, as well 
as the company’s creditors. Second, the claims open the door to treaty shopping, as shareholders who structured their 
investments across multiple layers of holding companies and jurisdictions may choose to bring their claims under the most 
favourable of several BITs.

Expanding upon reflective loss claims, Felix Steffek, lecturer in comparative commercial law at Cambridge University, 
argued that they result in an overall reduction of investment. Local or non-covered foreign investors are cognisant of 
the risk that a foreign, covered shareholder will recover directly from the state in the event of an investment dispute, he 
argued, and will hesitate before making investments of their own. Creditors will likewise increase the cost of capital. Even 
the exercise of structuring an investment so as to create BIT options entails costs of its own, diverting resources from the 
primary value-creating activity. Only large investors will therefore have the resources or sophistication to engage in this 
exercise, to the detriment of smaller investors.

Spelliscy once again offered a state perspective, citing recent hearings in the ongoing case of Bilcon et al v. Government of 
Canada to emphasise the timeliness of the debate. (The tribunal in that case issued an award on jurisdiction and liability in 
2015 in favour of the investors, but at the quantum phase Canada has taken the position that they do not have standing to 
assert claims for reflective loss).

Canada’s approach to address the problems created by reflective loss claims is to distinguish between the party asserting 
the claims and the party which ultimately receives the compensation. For example, NAFTA Articles 1116 and 1117 
respectively permit an investor to assert claims on its own behalf (in this context, for a direct loss resulting from the 
impairment of its rights as a shareholder), or on behalf of a locally established enterprise which they own or control. 
By ensuring that the proceeds of any recovery are directed to the local enterprise, Article 1117 protects the interests of 
domestic shareholders, creditors, and other stakeholders, who may distribute its available assets according to normal 
principles of domestic corporate law.

Canada has successfully replicated similar clauses in subsequent BITs, and more recently in the multilateral treaties to 
which it has become a party, such as the Trans-Pacific Partnership and CETA, Spelliscy said.

Such clauses do not themselves restrict the ability of investors with complex corporate holding structures from choosing 
among multiple BITs under which to bring their claims, he continued. But future treatymakers troubled by this possibility 
may consider including denial of benefits clauses to exclude mailbox or shell companies from the scope of treaty 
protections.

The conference, which is now in its fourth year, took place on 14 March. Reporting by Isaiah Soval-Levine of Lev International in 
Paris
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