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SEC CHARGES CORPORATE INSIDERS WITH VIOLATING BENEFICIAL OWNERSHIP 

REPORTING REQUIREMENTS 

On March 13, 2015, the Securities and Exchange Commission (SEC) announced charges against 
eight public company officers, directors, and major shareholders for violations of the beneficial 
ownership reporting requirements of Sections 13(d) and 16(a) of the Securities Exchange Act of 
1934 (Exchange Act) and related rules and regulations.  All eight were charged with failing to 
amend their existing Schedule 13D filings to reflect material changes or developments in the 
information previously reported, including significant steps in furtherance of plans to take the 
companies private.  In each case, the SEC identified a Schedule 13D filing deficiency after 
reviewing descriptions of the background of the going-private transaction that were included in 
related proxy statements and Schedule 13E-3 filings.1  For example, where the background 
description referenced the date a Schedule 13D filer took a significant step to further the going-
private transaction, such as submitting a proposal to company management or contacting other 
shareholders to participate in the transaction, the SEC reviewed the filer’s Schedule 13D reporting 
history to determine whether the filer had promptly amended its Schedule 13D disclosure to 
reflect that development.    

Six of the eight respondents charged with Schedule 13D reporting violations were also charged 
with failing to make required Form 4 filings disclosing their transactions in company securities.   
In some cases, the Form 4 filings, which are generally due within two business days after a 
transaction occurs, were filed months or even years late.  Without admitting or denying the SEC’s 
allegations, each of the respondents agreed to settle the SEC’s charges by paying a financial 
penalty ranging from $15,000 to $75,000.  The respondents also were ordered to cease and desist 
from committing or causing any existing or future reporting violations.   

The charges are the latest illustration of the “broken windows” enforcement strategy championed 
by SEC Chair Mary Jo White, in which even seemingly minor infractions of federal securities laws 
are pursued in an effort to foster a robust culture of compliance.  Leveraging recent technological 
advancements in quantitative analytics, the SEC has focused particular attention on violations of 
the Exchange Act’s beneficial ownership reporting requirements, which do not require the SEC to 
prove intent and are conclusively established upon the failure to make a required filing.  The most 
recent charges follow a 2014 enforcement sweep that resulted in charges against 34 individuals 

                                                   
1 Exchange Act Rule 13e-3(a)(3) generally defines a going-private transaction as a transaction by an issuer or its 
affiliate that would cause the issuer to become eligible to deregister its equity securities under Section 12 of the 
Exchange Act, suspend its periodic reporting obligations under Section 15(d) of the Exchange Act or cause the 
delisting of the security. An issuer or affiliate engaging in a going-private transaction is required to file a 
Schedule 13E-3 with the SEC disclosing, among other things, the purpose of the transaction, any negotiations or 
material contacts regarding the transaction between the issuer and its affiliates, whether the filer believes the 
transaction is fair to unaffiliated stockholders, and a description of any reports, opinions or appraisals from 
financial advisors or other third parties that are materially related to the transaction. 
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and companies for failures to make required beneficial ownership filings on Schedule 13D, 
Schedule 13G and Form 4.2   

In this alert, we review the Exchange Act’s beneficial ownership reporting requirements and 
highlight key conclusions to be drawn from the SEC’s recent enforcement actions. 

Beneficial Ownership Reporting Requirements 

Sections 13(d), 13(g) and 16(a) of the Exchange Act and related SEC rules and regulations impose 
reporting requirements on certain beneficial owners of a company’s equity securities registered 
under Section 12 of the Exchange Act.  Under Exchange Act Rule 13d-3, the term “beneficial 
owner” includes “any person who, directly or indirectly, through any contract, arrangement, 
understanding, relationship or otherwise” has or shares voting or investment power with respect 
to a registered security.  More than one person may be a beneficial owner of the same securities, 
and beneficial ownership by an entity is ordinarily attributable to any person or company that 
controls that entity. 

Schedule 13D 

Under Section 13(d)(1) of the Exchange Act and Rule 13d-1 thereunder, any person or group that 
acquires, directly or indirectly, beneficial ownership of more than 5% of a class of a company’s 
registered equity securities must file a Schedule 13D with the SEC within 10 days following the 
acquisition.  As discussed below, certain persons are eligible to file a short-form Schedule 13G.   
Schedule 13D requires disclosure of, among other things, the identity of the acquirer and the 
purpose of the acquisition, including any plans or proposals to, among other things, acquire 
control of the company, change its present board of directors, sell its assets, initiate a merger or 
going-private transaction, liquidate the company or make major changes to its business.3   

Section 13(d)(2) of the Exchange Act and Rule 13d-2(a) thereunder require a reporting person to 
amend its Schedule 13D promptly when there are material changes in the information previously 
reported.4  Under Rule 13d-2(a), a beneficial ownership change of 1% or more is per se a material 
change requiring a Schedule 13D amendment.  An amendment also is required if there are 
material changes to the facts set forth in the Schedule 13D’s narrative disclosures.  For instance, 
generic disclosures stating that the beneficial owner reserves the right to engage in any of the 
kinds of extraordinary corporate transactions listed in Item 4 of Schedule 13D must be amended 
promptly when a plan or proposal with respect to such a transaction has been formulated, 

                                                   
2 See U.S. Securities and Exch. Comm’n, SEC Announces Charges Against Corporate Insiders for Violating Laws 
Requiring Prompt Reporting of Transactions and Holdings, Press Release No. 2014-190 (Sept. 10, 2014), 
available at http://www.sec.gov/News/PressRelease/Detail/PressRelease/1370542904678#.VRCCifnF928.  
3 Rule 13d-101 (Item 4). 
4 For Schedule 13D amendment purposes, “promptly” is generally considered to mean within one or two 
business days.  However, the SEC has cautioned that what constitutes “promptly” depends on the facts and 
circumstances surrounding the materiality of the change in information triggering the filing obligation and the 
filing person’s previous disclosures. Accordingly, any delay beyond the date the filing reasonably can be filed 
may not be considered prompt. 
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regardless of whether the reporting person has approached company management, executed a 
formal agreement or taken other steps to commence the transaction.5  In the March 2015 
administrative proceedings, the SEC appears to have expanded significantly its interpretation of 
the circumstances requiring an amendment, stating that depending on the facts and 
circumstances, a Schedule 13D amendment may be required even before a specific plan or 
proposal has been formulated if recent developments have rendered the existing Schedule 13D 
disclosures regarding the reporting person’s plans inaccurate.6   

Schedule 13G 

Pursuant to Section 13(g) of the Exchange Act and Rule 13d-1(b) thereunder, certain institutional 
investors, such as SEC-registered broker-dealers, investment advisers and investment companies, 
may file a short-form Schedule 13G instead of Schedule 13D if they certify that they acquired the 
registered securities in the ordinary course of business and not with the purpose or effect of 
changing or influencing the control of the company.  An institutional investor’s Schedule 13G 
filing is generally due within 45 days after the end of the calendar year in which the investor 
acquired more than 5% of the class of registered securities.  Following its initial Schedule 13G 
filing, an institutional investor must amend its Schedule 13G within 45 days after the end of the 
calendar year if there are any changes to the information reported.  An institutional investor is 
also required to amend its Schedule 13G within 10 days after the end of the first month in which 
its beneficial ownership exceeds 10% of the class of registered securities, and thereafter within 10 
days after the end of the first month in which its beneficial ownership increases or decreases by 
more than 5% of the class.    

Under Exchange Act Rule 13d-1(c), a Schedule 13G also may be filed by passive investors who 
certify that they acquired the registered securities without the purpose or effect of changing or 
influencing control of the issuer.  Investors who are officers or directors of the issuer, or who 
beneficially own 20% or more of the class of registered securities, are presumed to have the power 
to influence control of the issuer and are ineligible to file on Schedule 13G.    

A passive investor’s Schedule 13G is generally due within 10 days after the investor acquired more 
than 5% of the class of registered securities.  A passive investor must amend its Schedule 13G 
promptly upon acquiring beneficial ownership of more than 10% of the class and thereafter must 
file an amendment promptly after its beneficial ownership increases or decreases by more than 
5% of the class.  Annual amendments to a Schedule 13G also are required within 45 days after the 
end of the calendar year if there are any changes in the information previously reported.   

                                                   
5 U.S. Securities and Exch. Comm’n, Div. of Corp. Fin., Compliance and Disclosure Interpretations, Exchange 
Act Sections 13(d) and 13(g) and Regulation 13D-G Beneficial Ownership Reporting, Question 110.06 (Sept. 14, 
2009), available at http://www.sec.gov/divisions/corpfin/guidance/reg13d-interp.htm.  
6 See, e.g., In the Matter of Shuipan Lin, Exchange Act Release No. 74497, at 4 (Mar. 13, 2015), available at 
http://www.sec.gov/litigation/admin/2015/34-74497.pdf (noting that “depending on the facts and 
circumstances, . . . an amendment also may be required before a plan has been formulated because the 
obligation to revise arises . . . promptly after a ‘material change occurs in the facts set forth in the’ Schedule 
13D.”). 
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If an institutional investor or passive investor loses its Schedule 13G filing eligibility, it must file a 
Schedule 13D within 10 business days.  If the loss of eligibility is due to a change from a passive 
investment intent to a control purpose or effect (or, in the case of a passive investor, due to 
acquiring 20% or greater beneficial ownership), the filer is subject to a “cooling off” period ending 
10 days after the required Schedule 13D filing, during which period it is prohibited from voting or 
directing the vote of the registered securities or acquiring beneficial ownership of any additional 
equity securities of the issuer. 

Forms 3, 4 and 5 

Section 16(a) of the Exchange Act and SEC Rule 16a-3 require officers and directors of a public 
company with a registered class of equity securities, and beneficial owners of more than 10% of 
such class (collectively, “insiders”), to file an initial Form 3 disclosing their beneficial ownership 
of all equity securities of the issuer.  The Form 3 is due within 10 days after the individual 
becomes an insider.  In addition, the insider must file Form 4 reports to disclose any transactions 
that result in a change in beneficial ownership.  Form 4 filings are generally required to be made 
within two business days after the execution date of the transaction.  Insiders also must file an 
annual statement on Form 5 within 45 days after the issuer’s fiscal year end to disclose any 
transactions or holdings that should have been but were not reported on Forms 3 or 4 during the 
most recent fiscal year and any unreported transactions that were eligible for deferred reporting, 
such as bona fide gifts of equity securities. 

Sections 13(d), 13(g) and 16(a) of the Exchange Act impose an affirmative duty of reporting on 
filers.  Whether the filer intended to violate the provisions is irrelevant; any failure to timely file a 
required report, even if inadvertent, constitutes a violation.    

Key Takeaways from Recent SEC Enforcement Actions 

Several important lessons can be drawn from the SEC’s recent enforcement actions targeting 
beneficial ownership reporting violations.  First, filers should be aware that the SEC is harnessing 
the tools of “big data” to quickly and systematically analyze massive amounts of market trading 
information for instances of noncompliance with the federal securities laws.  In July 2013, the 
SEC Division of Enforcement established its Center for Risk and Quantitative Analytics, 
improving the SEC’s ability to investigate misconduct by using quantitative data and analysis to 
profile high-risk behaviors and transactions.  Further, in January 2014, Chair White announced 
the rollout of a new enforcement tool called the National Exam Analytics Tool, or NEAT, which 
allows the SEC to quickly access and analyze massive amounts of trading data for instances of 
noncompliance with the federal securities laws.  With NEAT, the SEC “can search for evidence of 
potential insider trading by comparing a database of significant corporate activity like mergers 
against the companies in which a registrant is trading and analyze how the registrant traded at 
the time of those significant events.  NEAT can review all the securities the registrant traded and 
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quickly identify the trading patterns of the registrant for suspicious activity.”7  Having taken steps 
in recent years to bolster its capabilities in quantitative analytics, the SEC is increasingly drawing 
on those resources to support its “broken windows” enforcement program.    

Second, the recent enforcement actions provide further insight into the kinds of actions the SEC 
views as indicative of a change in investment intent or the existence of a plan or proposal 
requiring a Schedule 13D amendment.  The SEC’s orders described each of the following as a 
“significant step” in furtherance of an undisclosed plan to effect a going-private transaction: 

 studying the feasibility of the transaction and reviewing precedent transactions; 

 determining the form of the transaction; 

 discussing the transaction with prospective shareholder consortium members; 

 informing company management of an intention to take the company private and 
assisting in that effort, including by securing waivers from preferred shareholders; 
and 

 assisting company management with shareholder vote projections.   

In each case, the SEC did not indicate whether any single action, by itself, was sufficient to trigger 
an obligation to amend the reporting person’s Schedule 13D.  Instead, the SEC considered the 
totality of each respondent’s actions and whether they demonstrated that the respondent’s 
intentions or plans with respect to the company had changed materially from their existing 
Schedule 13D disclosure.  However, the SEC’s orders indicate that it views actions such as those 
noted above as potentially constituting a material change in the facts set forth in a Schedule 13D, 
depending on the facts and circumstances.  A Schedule 13D filer considering an extraordinary 
corporate transaction should therefore be aware that Item 4 disclosures may need to be revised 
even before the filer formulates a specific plan or proposal if its preliminary actions evidence a 
material change or development in the facts set forth in the Schedule 13D.  For these purposes, 
materiality will be determined based on whether there is a substantial likelihood that a reasonable 
investor would attach importance to the information in determining whether to buy or sell the 
securities.  It also is noteworthy that the SEC’s more expansive interpretation of a beneficial 
owner’s obligation to amend a Schedule 13D before a specific plan or proposal has been 
formulated (or even upon the formulation of a plan or proposal but prior to execution of a formal 
agreement) would require disclosure of preliminary merger negotiations where an issuer 
otherwise would not be obligated nor wish for such disclosure to be public, given concerns about 
misleading the public market and jeopardizing the transaction. 

                                                   
7  Mary Jo White, Chair, U.S. Securities and Exch. Comm’n, Remarks at the 41st Annual Securities Regulation 
Institute: The SEC in 2014 (Jan. 27, 2014), available at 
http://www.sec.gov/News/Speech/Detail/Speech/1370540677500#.VQ7rHJPF-4c 
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Finally, the recent enforcement actions demonstrate that the SEC remains committed to pursuing 
violations of the Exchange Act’s beneficial ownership reporting requirements irrespective of 
whether the violations are intentional or involve serious allegations of fraud or insider trading.  
The SEC’s emphasis on pursuing such violations has been aided by its increased reliance on the 
quantitative tools described above, which allow it to quickly and easily identify individuals and 
companies that have repeatedly failed to meet their filing obligations.  Because the SEC can 
pursue such investigations without having to expend an extensive amount of time and 
enforcement resources, going forward we anticipate an increasing number of enforcement actions 
targeting delinquent filers of beneficial ownership reports.  Accordingly, reporting persons should 
take time to review their policies and procedures on beneficial ownership reporting to determine 
whether any revisions are necessary to ensure that all required reports are prepared and filed on a 
timely basis, including any filings prepared on behalf of company officers or directors.    

About Curtis 

Curtis, Mallet-Prevost, Colt & Mosle LLP is a leading international law firm.  Headquartered in 
New York, Curtis has 17 offices in the United States, Latin America, Europe, the Middle East and 
Asia.  Curtis represents a wide range of clients, including multinational corporations and financial 
institutions, governments and state-owned companies, money managers, sovereign wealth funds, 
family-owned businesses, individuals and entrepreneurs.   

For more information about Curtis, please visit www.curtis.com. 

Attorney advertising.   The material contained in this Client Alert is only a general review of the 
subjects covered and does not constitute legal advice.   No legal or business decision should be 
based on its contents. 
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