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§ 2:1

Introduction

There is no comprehensive system of regulation that specifically
targets sovereign wealth funds (SWFs), despite the increased publicity
about SWF investment in the United States. The United States primarily uses a patchwork of regulations that limits and restricts foreign
investment in certain industries and provides for the suspension or
prohibition of general foreign investment that may be deemed harm-
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ful to national security. The general aim of the various regulations is
the protection of U.S. national security interests. In addition, an investment by a SWF will be subject to the U.S. President’s power to
prohibit foreign investment, after a review and recommendation by
the Committee on Foreign Investment in the United States (CFIUS).
This chapter will briefly discuss industry-specific foreign investment
regulations before turning to the basic structure and process of the
CFIUS review.

§ 2:2

Industry-Specific Restrictions on Foreign
Investment in General

There are a variety of restrictions, regulations, and disclosures
mandated by law in certain sectors for reasons of national security.
Depending on the industry and the regulations, there are laws that
limit foreign investment, restrict the activities of foreign-owned assets, and require disclosure when there is foreign investment. Although there are several such regulations, one exemplifying restriction is that no entity that the Nuclear Energy Commission knows or
believes “is owned, controlled, or dominated by an alien, a foreign
corporation, or a foreign government” may obtain an atomic energy
license.1 Generally, a SWF would be subject to these restrictions as it
is usually owned or controlled by a foreign government.
Another example is the International Emergency Economic Powers
Act (IEEPA),2 which provides the President with the authority to prohibit certain transactions with foreign persons as he or she sees fit.
However, in order to exercise this authority, there must be “an unusual and extraordinary threat with respect to which a national emergency has been declared.”3 Barring an extraordinary threat that leads to
the declaration of a national emergency, SWFs should not be concerned with the restrictive potential of the IEEPA.
The above examples briefly illustrate the patchwork of regulations
that limit and restrict foreign investment in specific industries—
specifically with respect to the protection of national security—and

1.
2.
3.

42 U.S.C. § 2133(d) (2006).
International Emergency Economic Powers Act, 50 U.S.C. §§ 1701–07.
50 U.S.C. app. §§ 1701–02 (2006).
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especially in the oil, energy, transportation, and communication industries. Recently, however, CFIUS has grown into a larger and more
significant role in dealing with foreign investment, partially filling the
void left by the industry-specific restrictions on foreign investment.

§ 2:3

The Committee on Foreign Investment
in the United States

§ 2:3.1

Generally

CFIUS is the leading governmental entity that deals with foreign
investment today. CFIUS has the authority to review pending or completed foreign transactions for potential harm to U.S. national security, and to subsequently recommend that the President prohibit or
suspend such transactions. As concerns about foreign investment in
the United States have grown over the years, CFIUS has seen its powers correspondingly expanded as it has assumed a larger role in the review process. As a result, the CFIUS review process may pose a significant and potentially burdensome hurdle for foreign investors,
including SWFs, looking to invest in the United States.

§ 2:3.2

Background

CFIUS was created in 1975 by President Gerald Ford to monitor
the impact of foreign investment in the United States and to coordinate the implementation of U.S. policy with regard to foreign investment. Amid concerns about increased foreign investment in the United States and fears of Japanese acquisitions of U.S. companies, in 1988
Congress passed the Exon-Florio Amendment to the Defense Production Act of 1950 (the “Act”),4 authorizing the President to block any
foreign investment that, after review, was deemed to be harmful to
national security. Later in 1988, President Ronald Reagan delegated
the review process to CFIUS.
In recent years, the controversy over DP World’s acquisition of the
Peninsular and Oriental Navigation Company (“P&O”), which operated several major U.S. port facilities, led to further amendments to
4.

Exon-Florio Amendment, 50 U.S.C. app. 2170 (1988).
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the Act. In March 2006, DP World, a subsidiary of Dubai World (a
holding company owned by the United Arab Emirates government of
Dubai), purchased P&O. CFIUS reviewed the transaction and approved it, but members of Congress expressed their opposition to the
deal amid concerns about potential dangers to national security if a
foreign state-owned company controlled U.S. ports. The intense focus
given to this transaction by Congress and the American public compelled DP World to sell off its stake in P&O to American International
Group. Upset by CFIUS’s approval of the transaction, Congress subsequently passed the Foreign Investment and National Security Act of
2007 (FINSA),5 further amending the Act to increase Congressional
oversight of the review process and to reduce CFIUS discretion in the
review process.
As amended, the Act authorizes the President to suspend or prohibit a foreign merger, acquisition, or takeover of a U.S. company that
is considered harmful to national security. 6 CFIUS, chaired by the
head of the U.S. Department of Treasury, is made up of at least eight
other members, including the heads of the Department of Justice, Department of Homeland Security, Department of Commerce, Department of Defense, Department of State, Department of Energy, Office
of the U.S. Trade Representative, and the Office of Science and Technology Policy.7 The two principal purposes of the Act and the regulations promulgated thereunder are to authorize the President to suspend or prohibit any covered transaction that could threaten national
security and to authorize CFIUS to mitigate any national security
threat arising out of a covered transaction.8

5.
6.
7.

8.

Foreign Investment and National Security Act of 2007, Pub. L. No. 110-49,
121 Stat. 246 (July 26, 2007).
31 C.F.R. § 800.101 (2009).
U.S. Department of the Treasury, Composition of CFIUS, available at
www.treas.gov/offices/international-affairs/cfius/members.shtml (last visited June 11, 2009).
31 C.F.R. § 800.101 (2009).
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§ 2:4.2

CFIUS Review Process

§ 2:4.1

Chronology of a CFIUS Review

The basic chronology of a CFIUS review consists of a voluntary notice or unilateral initiation by CFIUS or one of its members, a thirtyday review, a forty-five-day investigation, if necessary, and a report to
the President if CFIUS recommends that the transaction be suspended or prohibited. Figure 2-1 on the next page illustrates the chronological breakdown of the CFIUS review process.

§ 2:4.2

Starting the CFIUS Review Process

There are two ways that the CFIUS review process may be initiated:
through a voluntary filing or involuntary initiation.

[A]

Voluntary Notice

The first way to initiate a review is by filing a voluntary notice with
CFIUS. CFIUS encourages parties to consult with them before filing a
notice and, when appropriate, to file a draft notice or other documents to help CFIUS understand the transaction. Consultation and
filing of draft notices has an added benefit in that it also provides an
opportunity for CFIUS to request additional information that it
would like to receive in the formal voluntary notice.9 Pre-filing consultations and documents are encouraged to assist CFIUS in addressing issues as efficiently as possible and are “particularly helpful where
a party to the transaction has not previously prepared a notice for
submission to [CFIUS] or where a transaction is unusually complex.”10
There are numerous items required in the voluntary notice to
CFIUS, including:

9.
10.

31 C.F.R. § 800.401 (2009).
Regulations Pertaining to Mergers, Acquisitions, and Takeovers by Foreign
Persons, 73 Fed. Reg. 70,702, 70,711 (Nov. 21, 2008) (codified at 31 C.F.R.
pt. 800).
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Figure 2-1
Chronology of the CFIUS Review Process
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a summary of the essentials of the transaction;

(ii) the business activities of the U.S. business that is the subject
of the transaction;
(iii) recent contracts of the U.S. business with federal government agencies involving classified information or classified
technology, or with agencies that may have national defense,
homeland security, or other national security responsibilities;
and
(iv) the plans of the foreign acquirer for the U.S. business.11
CFIUS also has found that some information not required by the regulations may be helpful in facilitating the review process, including:
(i)

whether the U.S. business develops or provides cyber systems, products, or services;

(ii) whether the U.S. business processes natural resources and
materials or produces and transports energy, and the amount
processed, produced, or transported annually; and
(iii) a discussion of the business rationale for the transaction.12
After the filing of a voluntary notice, if CFIUS determines that the
transaction is not a covered transaction and is not subject to the Act,
it will notify the parties and the process will be concluded. Once
CFIUS informs the parties that the transaction is not subject to review, the President cannot exercise his power to suspend or prohibit
the transaction. A voluntary filing, in and of itself, is not an admission that the transaction is a covered transaction.13

11.
12.

13.

31 C.F.R. § 800.402 (2009).
U.S. Department of the Treasury, Office of Investment Security, Committee
on Foreign Investment in the United States (CFIUS): Frequently Asked
Questions, available at www.treas.gov/offices/international-affairs/cfius/
faqs.shtml.
31 C.F.R. § 800.403(c) (2009); 31 C.F.R. § 800.601(a)(1) (2009); Regulations Pertaining to Mergers, Acquisitions, and Takeovers by Foreign Persons, 73 Fed. Reg. at 70,712.
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[B]

Involuntary Initiation

CFIUS may unilaterally initiate the review of a transaction in one
of two ways. If CFIUS believes that a transaction for which no voluntary notice has been made may be a covered transaction and may raise
national security considerations, it may ask that the parties involved
provide the information necessary to determine whether such transaction is a covered transaction. If CFIUS then determines that the
transaction is covered, it may ask for the parties to file a notice. Alternatively, if a member of CFIUS has reason to believe that a transaction is a covered transaction and may raise national security considerations, such member has the authority to file an agency notice, which
initiates the review process. 14 In the event that an agency notice is
filed, no initial action is required to be taken by the parties and no
voluntary notice is required to be filed.

§ 2:4.3

Examination of Covered Transactions

CFIUS’s specific mandate is two-fold. CFIUS must examine whether a “covered transaction” is made by or with any “foreign person”
and could result in foreign control of a U.S. business and, additionally, whether there is credible evidence to support a belief that any foreign person exercising control of the newly acquired U.S. business
might take action that threatens to impair U.S. national security.
CFIUS must also determine whether any laws or regulations already
exist that provide adequate and appropriate authority to protect U.S.
national security, circumventing the need to prohibit the transaction
through the CFIUS review process.15
The CFIUS review process only encompasses those transactions
that are deemed to be “covered transactions.” Pursuant to the Act, a
covered transaction includes:
(i)

a transaction that results in control of a U.S. business by a
foreign person;

(ii) a transaction in which a foreign person conveys its control of
a U.S. business to another foreign person;

14.
15.

31 C.F.R. § 800.401 (2009).
31 C.F.R. § 800.501 (2009).
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(iii) a transaction that results in the control by a foreign person of
any part of an entity or of assets that constitute a U.S. business; and
(iv) a joint venture in which the parties enter into a contractual
or other similar arrangement, including an agreement on the
establishment of a new entity, but only if one or more of the
parties contributes a U.S. business and a foreign person
could control that U.S. business by means of the joint venture.16
A transaction cannot be a covered transaction for purposes of the
Act unless it involves a “foreign person.” A “foreign person,” for the
purposes of the CFIUS review, is any foreign national, foreign government, or foreign entity, or any entity over which control is exercised
or exercisable by a foreign national, foreign government, or foreign
entity.17 A “foreign entity” is “any branch, partnership, group or subgroup, association, estate, trust, corporation, or division of a corporation, or organization organized under the laws of a foreign state if either its principal place of business is outside the United States or its
equity securities are primarily traded on one or more foreign exchanges.”18 If the majority of the equity interest in a foreign entity as
defined above is ultimately owned by U.S. nationals, the entity would
not be considered a foreign entity.19
Although the Act is aimed at all forms of foreign control of U.S.
businesses and not specifically directed at SWF investment, the Treasury Department notes that “the fact that a transaction is a foreign
government-controlled transaction does not, in itself, mean that it
poses national security risk.”20 When it looks at foreign governmentcontrolled transactions, CFIUS considers, among other relevant factors, the extent to which investment management policies of the investor require investment decisions to be based solely on commercial

16.
17.
18.
19.
20.

31 C.F.R. § 800.301(a)–(d) (2009).
31 C.F.R. § 800.216 (2009).
31 C.F.R. § 800.212 (2009).
31 C.F.R. § 800.212 (2009).
Guidance Concerning the National Security Review Conducted by the
Committee on Foreign Investment in the United States, 73 Fed. Reg. at
74,571.
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grounds, the degree to which management and decisions are exercised
independently from the controlling government, the degree of transparency and disclosure of the purpose, investment objectives, institutional arrangements, and financial information of the investor, and
the degree to which the investor complies with regulatory and disclosure requirements of countries in which they invest.21
If a transaction involves a foreign person, such foreign person must
be in a position to obtain control of the U.S. business in order for the
transaction to be a covered transaction. On November 14, 2008, the
Treasury Department issued final regulations governing CFIUS, in
which, among other things, the concept of “control” was clarified. According to these regulations, CFIUS will employ a functional test in
determining control, rather than a bright-line test. Control in the
CFIUS context is generally defined as “the power, direct or indirect,
whether or not exercised, through the ownership of a majority or a
dominant minority of the total outstanding voting interest in an entity, board representation, proxy voting, a special share, contractual arrangements, formal or informal arrangements to act in concert, or
other means, to determine, direct, or decide important matters affecting an entity.” Some of these important matters include the reorganization, merger, or dissolution of the entity; major expenditures or investments; and the entry into, termination, or non-fulfillment of
significant contracts.22
The Treasury Department clarified that a variety of factors, such as
ownership structure, ownership percentage, and ability to influence
rather than control a U.S. business, will be considered in determining
whether “control” exists for purposes of CFIUS review. For example,
if the transaction results in the foreign person or entity holding 10%
or less of the outstanding voting interests of the U.S. business, and the
transaction is solely for the purpose of making a passive investment,
then the foreign person would not control the U.S. business and
therefore the transaction would not be a covered transaction. A passive investment is an investment where the person holding or acquiring the interest does not plan or intend to exercise control, does not
possess or develop any purpose other than for a passive investment,

21.
22.

Id. at 74,751.
31 C.F.R. § 800.204(a) (2009).
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and does not take any action inconsistent with holding or acquiring
such interests solely for the purpose of a passive investment.23
Further, CFIUS may give greater scrutiny to a covered transaction
if such transaction involves “critical infrastructure.” “Critical infrastructure” is generally defined in the Act and is meant to be determined on a case-by-case basis.24 Critical infrastructure, according to
the Act, is a system or asset that is so important to the United States
that its destruction or incapacitation would have a debilitating effect
on U.S. national security. 25 The Treasury Department noted that
CFIUS considers the particular assets involved in a given transaction,
rather than classifying entire groups or types of assets as “critical infrastructure” in general. Again, as with the determination of what
constitutes a “covered transaction,” there is no bright-line test employed by CFIUS, but rather an analysis of a variety of factors in order
to determine what constitutes “critical infrastructure.”

§ 2:4.4

The Thirty-Day Review Period

Once a notice has been filed and a transaction has been deemed to
be a covered transaction, the CFIUS national security review process
begins, and this review must take place in the ensuing thirty days. For
each covered transaction and its subsequent review, the Secretary of
the Treasury designates one or more of the members of CFIUS as the
lead agency or agencies for the committee (the “Lead Agency”). The
Lead Agency has the primary responsibility for the activity for which
it has been appointed, including all or part of a review, an investigation, or the negotiation or monitoring of a mitigation agreement.26

23.
24.
25.
26.

31 C.F.R. § 800.302(b) (2009); 31 C.F.R. § 800.223 (2009).
Regulations Pertaining to Mergers, Acquisitions, and Takeovers by Foreign
Persons, 73 Fed. Reg. at 70,708.
31 C.F.R. § 800.208 (2009).
31 C.F.R. § 800.502 (2009); 50 U.S.C. app. § 2170(k)(5) (2009); 31 C.F.R.
§ 800.218 (2009). During the review, CFIUS, or a lead agency on behalf of
the Committee, may “negotiate, enter into or impose, and enforce any
agreement or condition with any party to the covered transaction in order
to mitigate any threat to the national security of the United States” due to
the transaction. 50 U.S.C. app. § 2170(l) (2009). Any such mitigation agreement or condition must be a product of a risk-based analysis of the threat to
national security conducted by CFIUS. 50 U.S.C. app. § 2170(l) (2009).
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Within twenty days of the start of the review, the Director of National
Intelligence must undertake and deliver to CFIUS a thorough analysis
of any threat to U.S. national security posed by the covered transaction under review.27
The national security risk assessment conducted by CFIUS is based
on the information provided by the parties in the notice, public
sources, and the threat assessment prepared by the Director of
National Intelligence.28 National security, however, is not defined in
the rules or regulations, and is meant to be reviewed on a case-by-case
basis. 29 Despite the lack of a concrete definition, there are certain
known factors that CFIUS takes into account when reviewing a transaction to determine if it would impair U.S. national security. Some of
these factors include:
(i)

the foreign control of domestic industries and commercial
activity as it affects U.S. capability to meet the requirements
of national security;

(ii) the potential effects of the transaction on U.S. international
technological leadership in areas affecting U.S. national security;
(iii) the potential national security-related effects on U.S. critical
infrastructure, including major energy assets;
(iv) whether the covered transaction is a foreign governmentcontrolled transaction; and
(v) any other factors as the President or CFIUS may determine
to be appropriate.30
If, at the end of the thirty-day review period, CFIUS determines
that no further investigation is needed, the process is concluded and
written notice will be sent to the parties to this effect. Once CFIUS
27.
28.

29.
30.

50 U.S.C. app. § 2170(b)(4) (2009).
Department of the Treasury, Office of Investment Security, Guidance Concerning the National Security Review Conducted by the Committee on Foreign Investment in the United States, 73 Fed. Reg. 74,567, 74,569 (Dec. 8,
2008).
Regulations Pertaining to Mergers, Acquisitions, and Takeovers by Foreign
Persons, 73 Fed. Reg. at 70,705.
50 U.S.C. app. § 2170(f) (2009).
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has decided that no further action is needed, the President cannot
then exercise his authority to suspend or prohibit the transaction. If
no investigation is necessary, a senior-level official of the Treasury Department and of the Lead Agency must certify to Congress that, on
the basis of the review, the transaction will not harm U.S. national security.31

§ 2:4.5

The Forty-Five-Day Investigation

If, at the end of the thirty-day review period, a member of CFIUS
believes that the transaction (i) threatens to impair U.S. national security and that threat has not been resolved or mitigated; (ii) is a foreign government-controlled transaction; (iii) results in foreign control over critical infrastructure that could impair national security
and it has not been mitigated; or (iv) warrants further investigation,
and the Lead Agency concurs in this assessment,32 then an additional
forty-five-day investigation is required. The forty-five-day investigation focuses on the same factors as the thirty-day review.
An investigation of a foreign government-controlled transaction,
or a transaction regarding critical infrastructure, can be waived if the
Secretary of the Treasury and the head of the Lead Agency both determine, on the basis of the initial review, that the transaction will not
harm U.S. national security.33 If the investigation is waived, a seniorlevel official of the Treasury Department and of the Lead Agency must
certify to Congress that, on the basis of the review, the transaction
will not harm U.S. national security.34
If, at the end of the forty-five-day investigation, CFIUS determines
that no further action is needed, no report is sent to the President. Instead, the investigation is concluded and the parties will be informed
of the decision in writing. If no report is sent and CFIUS’s review is
concluded, the transaction cannot be blocked by the President.35

31.
32.
33.
34.
35.

31 C.F.R. § 800.504 (2009); 31 C.F.R. § 800.601(a)(2) (2009); 31 C.F.R.
§ 800.503(c) (2009).
31 C.F.R. § 800.503(a) (2009).
50 U.S.C. app. § 2170(b)(2)(D) (2009).
31 C.F.R. § 800.503(c) (2009).
31 C.F.R. § 800.506(d) (2009); 31 C.F.R. § 800.601 (2009).
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However, CFIUS may send a report to the President if it recommends
that the transaction should be prohibited or suspended, if the members of CFIUS are unable to reach a conclusion, or if CFIUS requests
that the President make a determination. The President has the authority to suspend or prohibit any transaction with foreign persons
within fifteen days of receipt of the CFIUS report.
The CFIUS review process is slightly more straightforward for SWF
investments. As discussed above, a SWF may voluntarily submit a notice or a review could be involuntarily initiated by CFIUS. In either
case, the forty-five-day investigatory period will be triggered since an
investment by a SWF constitutes a foreign government-controlled
transaction. However, the preferred course may be to submit a voluntary notice—of 404 notices from 2006 to 2008, only thirty-six have required the forty-five-day investigation and only two have then resulted in presidential action.36

§ 2:4.6

Potential Issues in the CFIUS Review
Process

Over the last few years, several transactions have raised public concerns that compelled the parties involved to reconsider investing in
the United States. As seen by the controversy surrounding DP World’s
acquisition of P&O, foreign investments in the United States may elicit adverse media attention, which then may prevent or impede the
successful completion of a given transaction. The eventual failure of
DP World’s purchase of U.S. ports was not a unique case; in 2005,
China National Offshore Oil Corporation called off its attempted
purchase of Unocal Corporation due to political tensions. In 2006,
the Israeli company Check Point Software Technologies ended its attempt to purchase Sourcefire, a security software maker, citing the
complexity of the CFIUS review process. More recently, the DP World
incident only has increased the attention on CFIUS and foreign in-

36.

31 C.F.R. § 800.506 (2009); 50 U.S.C. app. § 2170(d) (2006); U.S. Department of the Treasury, Covered Transactions, Withdrawals, and Presidential
Decisions: 2006–2008, available at www.treas.gov/offices/international-affairs/cfius/docs/Covered-Transactions_2006-2008.pdf (last visited June 11,
2009).
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vestments in the United States, leaving foreign investors concerned
about potential negative publicity and any backlash that may endanger U.S. transactions.
Another area of potential concern for foreign entities seeking to invest in the United States is the potential disclosure of information
provided by the parties to the transaction regarding the transaction or
the parties themselves. At the completion of the thirty-day review, a
certified notice with a description of the actions taken by CFIUS and
the determinative factors in the related decisions must be sent to various members of Congress, including, among others, the Senate Majority and Minority leaders, the Speaker and Minority leader of the
House of Representatives, and the chair and ranking member of the
Senate Committee on Banking, Housing, and Urban Affairs and of
any other Senate committee that has oversight over the Lead Agency.37 Likewise, this same information must be disclosed in a certified
report at the conclusion of the forty-five-day investigation.38
The disclosure of information to CFIUS is a potential area of concern for two reasons. First, the success of a transaction often depends
on the correct timing of disclosure of the activity to the public and the
media. If certain information is disclosed to CFIUS, or if a potential
transaction receives attention due to a voluntary notice filing, and
this information is then subsequently disseminated prior to the consummation of a transaction, it could negatively impact the prospects
for successfully completing the transaction as negotiated. Additionally, disclosure of information to CFIUS may be a concern for an investor who is not public, and does not want their investment structure or
financial condition to be publicly available. The desire for privacy of
information by SWFs, in particular, has recently come into conflict
with the increased call for transparency by recipient countries.
While there is nothing preventing the disclosure of information to
either House of Congress or any authorized committee or subcommittee of Congress, the Act contains certain confidentiality provisions
that state that any information or documentary material filed with
CFIUS is exempt from the requirements of public disclosure of information by U.S. government agencies.39 Additionally, none of the in-

37.
38.
39.

50 U.S.C. app. § 2170(b)(3) (2009).
Id.
31 C.F.R. § 800.702 (2009).

39

Sovereign Wealth Funds.book Page 40 Friday, September 17, 2010 3:24 PM

§ 2:4.6

SOVEREIGN WEALTH FUNDS

formation may be made available to the public, except as may be relevant to any administrative or judicial action or proceeding. 40 The
prohibited disclosure of information or material that is filed with
CFIUS is punishable by fines and, in certain circumstances, imprisonment.41
Lastly, potential investors in the United States must be aware that
there are penalties for various violations of the CFIUS laws and regulations. Making a material misstatement or omission, whether intentionally or through gross negligence, or making a false certification
may give rise to liability to the United States for a maximum civil penalty of $250,000 per violation. A violation of a material provision of a
mitigation agreement, or material condition imposed for mitigation,
may give rise to liability to the United States for either a maximum of
$250,000 per violation or the value of the transaction, whichever is
greater. The penalties under the regulations are to be imposed by the
members of CFIUS and may be recovered in a civil action in federal
district court.42
Issues arise on both sides of the CFIUS review process, from U.S.
authorities seeking to protect national security, to foreign investors
concerned about the level of public disclosure and the scrutiny they
may undergo. The increased international attention to SWFs has led
not only to a desire for more stringent review in the United States, but
also to a push to establish best practices and standards for SWF investments.

40.
41.
42.

Id. See also 50 U.S.C. app. § 2170(c) (2009).
31 C.F.R. § 800.702(d) (2009).
31 C.F.R. § 800.801(a)–(b) (2009); 31 C.F.R. § 800.801(d)–(f) (2009).
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§ 3:1

Overview

The increasing size, visibility, and investments of sovereign wealth
funds (SWFs) in recent years have led to various concerns by both the
recipient countries of such investments and by the SWFs making such
investments. The global recession has undeniably tempered many of
these concerns, as the rate of investment and the targets of such investments has shifted. However, this delay follows an intense period
in which SWFs, recipient countries, and international organizations
concerned with the investment practices of SWFs worked to address
these various concerns through the establishment of best practices
when undertaking such investments. This chapter will discuss the
concerns relating to SWF investment by both the recipient countries

*

The following Curtis lawyers were instrumental in the preparation of this
chapter: Bradley Doline and H. Michael Zografakis. The author thanks
them for their invaluable assistance.
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receiving such investments and the SWFs making such investments,
before focusing on the best practices established by the U.S. Department of Treasury, the Organization for Economic Cooperation and
Development (OECD), and an International Monetary Fund (IMF)initiated working group on SWFs.

§ 3:2

Recipient Country Concerns

As discussed in the previous chapter, several controversies surrounding SWF investment developed in recent years as the level of
SWF investment increased. The controversy surrounding DP World’s
acquisition of Peninsular and Oriental Navigation Company (“P&O”)
was, at least in part, based on the reluctance of the United States to allow a foreign entity to control an asset as vital to industry as the port
system. More specifically, many constituencies in the United States
were concerned that the investment objectives in connection with this
investment could be driven by a variety of factors that potentially
could expose the United States economically, politically, or otherwise.
The investment objectives of SWFs, along with the lack of transparency in many sovereign investment entities, and the potential effects an
investment by a SWF may have on the domestic economy, are concerns that have risen to the forefront in discussions regarding SWF investment practices in recent years.
Recipient countries of SWF investment are primarily concerned
with the motivations behind such investment. The nature of SWFs, as
investment vehicles owned and operated by governmental bodies,
creates a potential conflict with respect to the treatment of an investment by those who influence its direction. Recipient countries may be
concerned that an investment by a foreign entity is driven not by economic factors, but instead by political factors. Often, this issue arises
when a foreign entity wishes to invest in an industry that the recipient
country considers to be a vital industry for purposes of that country’s
domestic security, which potentially could expose such recipient
country’s domestic security. Normally, investments are made for
purely economic reasons. However, the ownership of SWFs may create a tension between the economic realities of an investment and the
potentially political background and objectives of those controlling
such investment.
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This issue is further compounded by the lack of transparency in
many SWFs—specifically, the lack of transparency surrounding decision-making authority. For recipient countries, whether an investment is made in what a recipient country may deem to be a “vital” industry or otherwise, the idea that the ultimate source of decisionmaking authority is unknown can be an unsettling proposition.
Without understanding who has the authority to make decisions in
an organization, it is difficult to reconcile the true aims and objectives
of that organization.
In addition, the lack of transparency can contribute to uncertainty
in the marketplace, an issue that has risen to the forefront in light of
the global recession. Recipient countries, and their respective markets, may find it difficult to evaluate the value of a given investment
and the underlying asset without access to specific information regarding the performance of an investment and the financial health of
the organization making such investment. As a result, there is greater
potential for statistical distortion—a potentially market destabilizing
effect. For these reasons, the lack of transparency of SWFs and their
investments is a significant cause of the reluctance of recipient countries to accept such investments.
If a SWF stays on the sidelines in a given investment, in essence,
foregoing what is often the right of a significant investor to have a
voice in the corporate governance of the business in which the investment is made, then there is generally less concern by the recipient
country. However, if a SWF more actively exercises its right to a representative corporate voice, then the issue of transparency and the recipient country’s reconciliation with the objectives of the SWF is
more likely to arise. Many SWFs have, in fact, become more active investors for a variety of reasons, such as to gain specific knowledge of
(i) a given industry, (ii) sophisticated financial instruments and investing in general, or (iii) the corporate governance that goes along
with such investments. Depending on how developed the recipient
country’s laws are with respect to business entities, a lack of transparency by an investing SWF that controls a board of directors or that
has a significant influence on a company may unsettle investors and
potentially create interruptions in such company’s business. The corporate governance laws of many countries have trended towards
openness in order to ensure that full information is available for the
market to evaluate a company and its controlling persons; it is with
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regard to this issue that a SWF’s investment could come under additional scrutiny.
Many of the issues that recipient countries of SWF investments
may have focus on transparency, or the traditional lack thereof, of
SWFs. Whether driven by politics or economics, these concerns have
been raised and discussed in recent years, due to the increased investment activity of SWFs. Concurrent with the exploration of these concerns, however, many SWFs have taken a proactive approach in alleviating these issues and addressing certain internal matters of concern,
which may have further positive benefits.

§ 3:3

SWF Concerns

The shift in the approach of recipient countries to investments by
SWFs has also caused the SWFs making such investments to reevaluate their goals and focus their attention on protecting not only their
investments, but also their ability to make such investments. As their
level of sophistication has risen, commensurate with their increased
investment activity, many SWFs have taken a more proactive approach to their internal organization in an effort to ensure that any
potential investments may be facilitated more easily and maintained
more efficiently. The main areas of SWFs that have seen significant
improvement over the last decade are: (i) in the definition of their investment objectives, (ii) in their governance, and (iii) in their transparency both within and vis-à-vis governmental entities.
Some SWFs have made a concerted effort to define their investment objectives, through the establishment of clear investment policies, in order to alleviate some concerns of recipient countries. In addition, some SWFs have started to disclose more information about
their respective asset allocations to further increase the awareness of
their investment objectives. This step, however, has not gained significant popularity and, it may be argued, may actually weaken the position of SWFs at the negotiating table. Generally, the establishment of
a clear investment policy was an element of SWF investing that was
viewed as a purely internal matter. However, the external benefits of
clearly defining these policies has become more apparent to SWFs.
The gradual shift away from viewing investment objectives as a purely
internal matter is a product, in part, of the call by recipient countries
for more information about the investments, and the goals of such in44
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vestments, being made by SWFs in their respective countries. For a
SWF that has an established investment policy, there is tangible evidence that such SWF can use such policy in order to support the basis
for their investment and defend against any external scrutiny by a recipient country.
Another area that has become a focus for SWFs is the governance
structure of such funds. Traditionally, there has not been a formal
structure by which SWFs were governed; of course, by their very nature SWFs may be set up in any manner that they so choose. However,
as SWFs have interacted with other institutions and have been exposed to best practices throughout the financial industry, many SWFs
have restructured their vehicles to better conform to such best practices. In addition to the operational efficiencies that result from imposing a clear legal structure, many SWFs have had the added benefit
of further alleviating concerns that a recipient country may have with
respect to the flow of funds in a sovereign institution. The implementation of a clear legal structure provides a framework that potential
recipients of an investment may understand in order to determine
who has the ultimate decision-making authority. Inextricably linked
with this concept is the idea that, as a result, the investment objectives
of a SWF may be better gauged by recipient countries. Again, for
SWFs that are looking to take an active approach to investing, the
benefits of creating a governance structure that is consistent with other vehicles of the same type not only has internal benefits, but external benefits as well.
Finally, the overriding theme of both the establishment of clear investment objectives and the imposition of a clear governance structure is the idea of transparency. The call for greater transparency of
SWFs has been echoed by many organizations as well as governments
of recipient countries of SWF investment. As a result, SWFs have recognized that the opening up of certain decision-making processes,
and the source of their funds, greatly reduces the questions that may
arise in connection with any potential investments. The transparency
of SWFs often has a domestic benefit as well; if a SWF is transparent
about how investment decisions are made and by whom, it allows for
greater coordination between domestic fiscal and monetary authorities. Since many SWFs have grown to significant size relative to their
respective home countries’ economies, the investments that the funds
make can have a significant impact on their respective domestic mar-
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kets. This transparency further assists those foreign analysts that are
charged with assessing the financial health and stability of nations
that maintain SWFs, creating an additional spillover benefit for such
SWFs.
The concerns of both recipient countries of SWF investments, as
well as the SWFs making such investments, have been brought to the
forefront in recent years in connection with the rise of their investment activities. The concerns discussed above provide a framework
by which several entities, both governmental and non-governmental,
have been able to assess their relative positions and take significant
steps towards improving the investment climate and ensuring a more
free flow of capital.

§ 3:4

Joint Statement of Principles for SWF Investment

On March 20, 2008, officials from the U.S. Department of the
Treasury, the governments of Singapore and Abu Dhabi, and SWFs
Abu Dhabi Investment Authority and Government of Singapore
Investment Corporation met to discuss issues surrounding SWFs, recipient country inward investment regimes, and efforts to develop
best practices. 1 Following the meeting, the participants released a
joint statement outlining certain policy principles intended to further their “common interest in an open and stable international
financial system.”2
The policy principles established for investing SWFs are:
(i)

basing investment decisions solely on commercial grounds
and not the geopolitical goals of the controlling government;

(ii) increasing information disclosure, in areas such as purpose,
investment objectives, and financial information, to help reduce uncertainty in financial markets and build trust in recipient countries;

1.

2.

Press Release, U.S. Department of the Treasury, Treasury Reaches Agreement on Principles for SWF Investment with Singapore and Abu Dhabi
(Mar. 20, 2008), available at www.ustreas.gov/press/releases/hp881.htm
(last visited Mar. 11, 2010).
Id.
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(iii) implementing strong governance structures, internal controls, and operational and risk management systems;
(iv) promoting fair competition between funds and the private
sector; and
(v) respecting host-country rules by complying with all applicable regulatory and disclosure requirements of the countries
in which they invest.3
The policy principles established for recipient countries are:
(i)

prohibiting the implementation of protectionist barriers to
portfolio or foreign direct investment;

(ii) ensuring predictable investment frameworks accompanied by
inward investment rules that are publicly available, clear, predictable, and supported by a consistent rule of law;
(iii) preventing discrimination among investors; and
(iv) respecting investor decisions by being as unintrusive as possible and ensuring that limitations imposed on investments
for national security reasons are proportional to actual risks
raised by the transaction.4
The policy principles released by the participants were intended to
further the efforts of the OECD and the IMF in “develop[ing] voluntary best practices for [SWFs] and inward investments regimes for
government-controlled investment in recipient countries.”5 The nations participating in the joint statement believed that “international
agreement on a set of voluntary best practices will create a strong incentive among [SWFs] and investment-recipient countries to hold
themselves to high standards.”6 After the release of this joint statement, the OECD and IMF released their own set of policies and procedures in the spring and fall of 2008, respectively.

3.
4.
5.
6.

Id.
Id.
Id.
Id.
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OECD SWFs and Recipient Country Policies

In the fall of 2007, the G7 Finance Ministers and other members of
the OECD requested that the OECD Investment Committee (the “Investment Committee”) develop guidance for recipient countries’ policies toward investment by SWFs. This request was addressed as part
of the OECD’s ongoing project on Freedom of Investment, National
Security and “Strategic Industries” (FOI), which was launched in
2006 in light of the rise in investment protectionism and to maintain
open markets. The Investment Committee delivered its report on
“Sovereign Wealth Funds (SWFs) and Recipient Country Policies” to
the G7 Finance Ministers on April 4, 2008 (the “Report”).
The Investment Committee found that SWFs bring benefits to
home and host countries, and that existing OECD investment instruments are “well suited to develop guidance for countries receiving investments from [SWFs].”7 The Investment Committee believes that
the OECD’s existing investment instruments contain the fundamental
principles for recipient country policies needed for the required guidance. The key OECD investment instruments are the OECD Code of
Liberalisation of Capital Movements and the OECD Declaration on
International Investment and Multinational Enterprises of 1976 (together, the “Instruments”). Generally, the Instruments express a common understanding of fair treatment of foreign investors, commit adhering governments to build this fair treatment into their investment
policies, and provide for the periodic review of an adhering government’s observance of these commitments by their peers.8 The Instruments embody the following principles that are applicable to the policies of recipient countries: (i) non-discrimination (foreign investors
are to be treated not less favorably than domestic investors in like situations); (ii) transparency (information on restrictions on foreign investment should be comprehensive and accessible to everyone);
(iii) progressive liberalization (members commit to the gradual elimination of restrictions on capital movements across their countries);
(iv) “standstill” (members commit to not introducing new restrictions); and (v) unilateral liberalization (members also commit to al-

7.
8.

OECD, SWFs and Recipient Country Policies (Apr. 4, 2008), available at
www.oecd.org/dataoecd/34/9/40408735.pdf (last visited Mar. 11, 2010).
Id.
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lowing all other members to benefit from the liberalization measures
they take and not to condition them on liberalization measures taken
by other countries).9
The Report also indicated that participants in the FOI project
agreed on a number of key principles that should guide governments
in the design and implementation of measures intended to address
national security concerns in the context of foreign investment. 10
While investments controlled by foreign governments can raise national security concerns, OECD members agreed that the national security clause of the Instruments should not be a cover for protectionist policies. Among other agenda items, the FOI sought to develop
broad practices and principles for recipient country policies toward
SWFs that would address legitimate national security concerns while
preserving and broadening the international investment system. The
agreed-upon principles, which include transparency, predictability,
proportionality, and accountability, are relevant both broadly and to
addressing national security concerns that arise in the context of
SWF investments. Participants in the FOI agreed on the following
guidance for investment policy measures designed to safeguard national security, which is applicable to host countries receiving investments from SWFs:
•

Non-discrimination. Governments should be guided by the
principle of non-discrimination and should rely on measures
of general application that treat similarly situated investors in
a similar fashion.

•

Transparency/predictability. While sensitive information
should remain confidential, regulator y objectives and
practices should be made as transparent as possible in order
to increase the predictability of outcomes. In order to further
transparency and predictability, (i) laws should be codified
and published in a convenient and readily available form;
(ii) interested parties should receive prior notification when a
government plans to change its investment policies; (iii) interested parties should be consulted by a government when it

9.
10.

Id.
Id.
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is considering changing its investment policies; (iv) when reviewing procedures for foreign investments, strict time limits
should be applied, commercially sensitive information should
be protected and the procedure itself should be conducted in
a fair and predictable fashion; and (v) investment policy actions should be adequately disclosed by governments, but
commercially sensitive and classified information should be
protected from any such disclosure.
•

Regulatory proportionality. Investment restrictions or transaction conditions should be limited to only what is needed to
protect national security, and they should be avoided altogether when other measures exist that are adequate and appropriate
to address a national security concern. In order to foster the
concept of regulatory proportionality: (i) in determining what
is necessary to protect its national security, each country
should use risk assessment techniques that are rigorous and reflect its circumstances, institutions and resources; (ii) investment restrictions should be narrowly focused on national security concerns; (iii) security-related investment measures
should be designed to benefit from adequate national security
expertise and expertise in weighing the implications of actions
relating to the benefits of open investment policies and the impact of restrictions; (iv) the scope of restrictive investment
measures, if any, should be limited to the specific risks posed by
specific investment proposals; and (v) when other policies fail
to eliminate security-related concerns, restrictive investment
measures may be used as a last resort.

•

Accountability. In order to ensure accountability of the authorities implementing these investment policy measures,
host countries should consider introducing procedures for
parliamentary oversight, judicial review, periodic assessments, and requiring that decisions to block an investment
are taken at a high level of government.11

The Report was welcomed and discussed at the OECD Ministerial
Council Meeting held in June 2008. On the basis of the Report, the

11.

Id.
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Ministers of the OECD countries endorsed a set of policy principles
for countries receiving SWF investments that were adopted by the
Ministers on June 5, 2008 in the OECD Declaration on SWFs and Recipient Country Policies (the “Declaration,” see Appendix 3A).12 The
principles adopted in the Declaration reflect long-standing OECD
commitments to promote an open global investment environment,
and are consistent with OECD countries’ rights and obligations under
the Instruments. The principles set forth in the Declaration, which reflect the basic tenets of the principles set forth in the Instruments and
the Report, are:
(i)

recipient countries should not erect protectionist barriers to
foreign investment;

(ii) recipient countries should not discriminate among investors
in like circumstances and any additional investment restrictions only should be considered when generally applied policies fail to address legitimate national security concerns; and
(iii) where such national security concerns do arise, the investment safeguards implemented by recipient countries should
be transparent and predictable, proportionately applied, and
subject to accountability in their application.13
The OECD presented the Declaration, the Instruments, the Reports, and the FOI process in a message delivered to the International
Monetary and Financial Committee, a policy-guiding committee of
the Board of Governors of the IMF, on October 11, 2008. When taken
together with the International Working Group of SWFs’ Generally
Accepted Principles and Practices (the “GAPP,” see Appendix 3B), the
OECD believes that its “guidance to recipient countries and the GAPP
for [SWFs will] provide the international community with a robust
framework for promoting mutual trust and confidence and reaping
the full benefits of [SWFs] for home and host countries.”14
12.

13.
14.

OECD, OECD Declaration on SWFs and Recipient Country Policies (June
5, 2008), available at www.olis.oecd.org/olis/2008doc.nsf/LinkTo/
NT000032DE/$FILE/JT03247225.PDF (last visited Mar. 11, 2010).
Id.
OECD, Message by the OECD Secretary-General to the International Monetary and Financial Committee (Oct. 11, 2008), available at www.oecd.org/
dataoecd/0/23/41456730.pdf (last visited Mar. 11, 2010).
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International Working Group of SWFs

On October 11, 2008, the International Working Group of SWFs
(IWG) presented the GAPP, otherwise known as the “Santiago Principles,” to the International Monetary and Financial Committee. The
IWG was established on May 1, 2008 at a meeting of countries with
SWFs with the objective “to draft a common set of voluntary principles that would promote a clearer understanding of the institutional
framework, governance and investment operations of SWFs and
would support the maintenance of an open and stable investment climate globally.”15
The Santiago Principles represent a collaborative effort by SWFs
across advanced, emerging, and developing country economies to set
out a comprehensive framework and provide a clearer understanding
of the operations of SWFs.16 The IWG published the Santiago Principles with the belief that it “will in both home and recipient countries
improve the understanding of the objectives, structures, and governance arrangements of [SWFs]; enhance the understanding of
[SWFs] as economically and financially oriented entities; and help
maintain an open and stable investment climate.”17
In establishing a set of generally accepted principles and practices
that reflect the general investment practices and objectives of SWFs,
the Santiago Principles center around the following key areas: (i) legal
framework, objectives, and coordination with macroeconomic policies; (ii) institutional framework and governance structure; and
(iii) investment and risk management framework.18 Furthermore, the
Santiago Principles are guided by the overall objectives of implementing a transparent and sound governance structure, ensuring compliance with applicable regulatory and disclosure requirements in recip-

15.

16.
17.
18.

Press Release No. 08/06, International Working Group of SWFs, International Working Group of SWFs Presents the “Santiago Principles” to the International Monetary and Financial Committee (Oct. 11, 2008), available
at www.iwg-swf.org/pr/swfpr0806.htm (last visited Mar. 11, 2010).
Id.
Id.
International Working Group on SWFs, SWFs Generally Accepted Principles and Practices: “Santiago Principles” (Oct. 2008), available at www.iwgswf.org/pubs/eng/santiagoprinciples.pdf (last visited Mar. 11, 2010). See
Appendix 3B.
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ient countries, ensuring investments are based on commercial
objectives, and helping maintain a stable and free-flowing global financial system.19
The Santiago Principles consist of twenty-four voluntary principles
and related explanatory material. Some of the more salient principles
and practices, each of which is implemented on a voluntary basis and
is subject to home country laws, regulations, requirements, and obligations, include the following:
•

GAPP Principle 2. The policy purpose of the SWF should be
clearly defined and publicly disclosed. A clearly defined and
publicly disclosed policy purpose will help a SWF develop appropriate investment strategies, ensure that a SWF’s operational management conducts itself professionally, and ensure
that investments are undertaken without any geopolitical
agenda of the government sponsor.

•

GAPP Principle 6. The governance framework for the SWF
should be sound and establish a clear and effective division of
roles and responsibilities in order to facilitate accountability and
operational independence in the management of the SWF to
pursue its objectives. In order to ensure that a SWF’s investment decisions and operations are based on commercial considerations rather than political considerations, its operational management should be conducted on an independent basis
and should be clearly delineated in its legal framework.

•

GAPP Principle 15. SWF operations and activities in host
countries should be conducted in compliance with all applicable
regulatory and disclosure requirements of the countries in which
they operate. With respect to its investment activities in a host
country, a SWF should abide by any national securities laws
or anti-monopoly rules, provide disclosure to local regulators
upon request, be subject to local regulators, and comply with
all applicable tax rules. However, it is expected that a host
country will not subject the SWF to any requirement or regulatory action greater than what a similarly situated investor
would be subject to.

19.

Id.
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•

GAPP Principle 16. The governance framework and objective, as
well as the manner in which the SWF’s management is operationally independent from the owner, should be publicly disclosed.
This Principle would help to promote a clear understanding of
what a SWF seeks to achieve, which may help reassure a recipient country’s concern that investments made by a SWF are
based on commercial considerations and employ sound operational controls and risk management systems.

•

GAPP Principle 17. Relevant financial information regarding
the SWF should be publicly disclosed to demonstrate its economic and financial orientation, so as to contribute to stability in
international financial markets and enhance trust in recipient
countries. The disclosures promoted by this Principle along
with disclosure of certain items specified in other Principles
are intended to contribute to stabilizing international financial markets and enhancing trust in recipient countries.

•

GAPP Principle 20. The SWF should not seek or take advantage of privileged information or inappropriate influence by the
broader government in competing with private entities. The
purpose of this Principle is to promote fair competition and
to prevent a SWF from using its government’s privileged access to market sensitive information to put itself in a more
advantageous position.20

While the IWG believes that the Santiago Principles represent a
framework that properly reflects appropriate governance and accountability arrangements as well as the conduct of investment practices by SWFs, it also recognizes that several aspects could benefit
from further study and work, especially as the macroeconomic and financial stability implications of SWF investments change and their
practices develop. To that end, the IWG announced on April 6, 2009
the establishment of the International Forum of SWFs (the “Forum”).
Established pursuant to the “Kuwait Declaration,” the purpose of the
Forum is to meet at least annually to exchange views on issues of
common interest and to facilitate an understanding of the Santiago

20.

Id.
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Principles and SWF activities.21 Through its work, the Forum aims to
contribute to the development and maintenance of an open and stable investment environment, and to further the guiding objectives of
the Santiago Principles.22
As the OECD, the IMF, and their respective members continue to
work towards developing a set of best practices and principles to address the concerns of recipient countries and SWFs, the Report and
the GAPP have greatly helped in allaying these concerns and fostering
a sense of trust and understanding between recipient countries and
SWFs. While it is difficult to gauge the full impact of the Report and
the GAPP on the activities of SWFs and recipient countries, due in
large part to the global financial crisis that has negatively affected the
foreign investment activities of several SWFs, the Report and the
GAPP have created the foundation for an environment in which
SWFs and recipient countries work in concert rather than in opposition to each other. As a sense of normalcy returns to the global financial markets, the Report and the GAPP will provide a framework that
will help to foster mutually beneficial situations where SWFs enjoy
fair treatment in the markets of recipient countries and these countries can resist the pressures to take protectionist actions against
them.

21.

22.

International Working Group of SWFs, “Kuwait Declaration”: Establishment of the International Forum of SWF (Apr. 6, 2009), available at
www.iwg-swf.org/mis/kuwaitdec.htm (last visited on Mar. 11, 2010).
Id.
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