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Future of Investment Treaties: Track 1  

12 April 2022 from 12h30 – 15h00 (CET) – virtual meeting 

  

12:30-12:35 

Item 1. Adoption of the agenda 

DAF/INV/TR1/RD(2022)1 

The draft agenda will be proposed for adoption [DAF/INV/TR1/RD(2022)1]. 

Action required: Review and adopt the agenda 

12:35-12:45 

Item 2. Update on public consultation and on the summary of discussion of first Track 1 meeting 

DAF/INV/TR1/WD(2022)2 

The OECD conducted a public consultation on investment treaties and climate change in January-March 

2022 to obtain initial input from stakeholders, experts and the public. The consultation generated a wide 

variety of submissions reflecting strong public interest. They provide a broad array of analysis and 

proposals. The compilation of submissions is now available on the Future of Investment Treaties webpage. 

The Secretariat will briefly describe the general results of the consultation.    

Meetings under Track 1 are informal meetings with the participation of governments, stakeholders and 

experts, generally held under Chatham House rules. As such, they do not give rise to a formal summary 

record.  The Secretariat prepared a summary of the discussion at the first meeting under 

Track  1 in October 2021 for the information of participants and the public. A draft summary was 

circulated in March 2022 to participants in the October 2021 meeting under Track 1 

[DAF/INV/TR1/WD(2022)2]. The summary as circulated will be posted shortly on the OECD webpage.  

Action required: For information 

12:45-13:05    

Item 3. Presentations on climate-related litigation  

This item will provide two brief presentations to provide investment policy makers with some general 

background about climate-related litigation. It will allow policy makers to have a better understanding of 

these developments and reflect on their relevance for the future of investment treaties.  

As greenhouse gas (GHG) emissions continue at very high levels and the cumulative effects reduce the 

remaining “carbon budget” for the world, climate change litigation is expanding rapidly. The notion of a 

climate case is subject to discussion, but dedicated databases have recorded more than 1000 climate cases 

since the 2015 Paris Agreement.1  

The first presentation will provide an overview of domestic and regional climate-related litigation. 

Analysts have identified three waves of litigation seeking greater action on climate. A first wave of cases 

(pre-2007) primarily consisted of administrative cases against government bodies aimed at raising 

environmental standards, brought mainly in the US and Australia. A second wave of cases (2007–15) saw 

an expansion of climate litigation to European countries and a growing awareness of litigation as a ‘gap-

                                                             
1  See Sabin Center for Climate Change Law, Columbia University (database description); Climate Change Laws 

of the World database, Grantham Research Institute on Climate Change and the Environment and Sabin Center for 

Climate Change Law, available at climate-laws.org. 

https://one.oecd.org/document/DAF/INV/TR1/WD(2022)2/en/pdf
https://www.oecd.org/investment/investment-policy/OECD-investment-treaties-climate-change-consultation-responses.pdf
https://www.oecd.org/investment/investment-policy/investment-treaties.htm
https://one.oecd.org/document/DAF/INV/TR1/WD(2022)2/en/pdf
http://climatecasechart.com/climate-change-litigation/about/
https://climate-laws.org/
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filler’ in the absence of ambitious international action. A third wave since 2015 has seen rapid growth in 

the number of claims and a broader range of defendants and jurisdictions for cases.2  

Several interlocking strands can be identified. First, governments are increasingly being sued for doing 

“too little” on climate. A fast-expanding range of legal theories has been employed under domestic or 

international law, including constitutional or human rights law, as well as administrative and planning 

legislation. Claimants have recently succeeded in four landmark cases against France, Germany and the 

Netherlands. A range of other cases against governments have been unsuccessful.  

In addition to claims against governments as a whole, government financial actors have also been sued 

including for impacts on emissions in other jurisdictions. An important step in the integration of 

environmental considerations into decisions about government Export Credit Agency (ECA) insurance, 

guarantees and other support for investment has been traced by some to early US litigation. More recently, 

campaigners in other countries have challenged ECA support for specific fossil fuel projects. The trend 

has also reached central banks. While the main focus will be on climate litigation involving governments, 

the increasing number of claims against companies will also be considered.  

Alongside these cases, there is also a substantial range of litigation by business associations and companies 

challenging climate-related regulation. Under domestic or regional law, challenges are typically based on 

the allegedly illegality of regulation under governing statutes or violations of due process; remedies are 

non-pecuniary.  

The second presentation will provide an overview of climate-related litigation in Investor-State Dispute 

Settlement (ISDS). In some cases, government climate action following domestic law cases has given rise 

to ISDS claims. The current and potential bases for ISDS challenges to climate policies are often broader 

than under some domestic law systems, with adjudicators deciding on the substantive fairness of regulatory 

change to treaty-covered claimants under a disputed range of theories; ISDS can also award damages 

including lost profits, allocating the costs of regulatory change between taxpayers and business. A growing 

range of ISDS claims are seeking damages and lost profits from governments for energy transition costs 

generated by climate legislation – claims that governments are doing “too much”.  Many other ISDS claims 

have sought damages for government action rolling back climate-friendly subsidies and legislation for a 

range of reasons, with varying outcomes. In some cases, claims are brought in both domestic courts and in 

ISDS.   

The first presentation on domestic and regional climate-related litigation will be by Catherine Higham, 

Coordinator of the Climate Change Laws of the World Project, Grantham Research Institute on Climate 

Change and the Environment. The second presentation on climate-related litigation in ISDS will be by Lise 

Johnson, Counsel at Curtis, Mallet-Prevost, Colt & Mosle LLP and Senior Fellow at the Columbia Center 

on Sustainable Investment. 

Action required: Listen to the presentations and consider the issues raised.   

  

                                                             
2  See Joana Setzer and Catherine Higham, Global trends in climate change litigation: 2021 snapshot, p. 23. 

https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2021/07/Global-trends-in-climate-change-litigation_2021-snapshot.pdf
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See timing for sub-items 4.a and 4.b below.  

Item 4. Paris Agreement alignment    

DAF/INV/TR1/WD(2022)4 

Climate change is a defining challenge for government policy makers and our societies. As Michael Mann 

notes, “[w]hat was once largely perceived as an environmental threat is now viewed as an economic and 

national security threat”.3 Humans are currently generating the equivalent of roughly 55 billion tons per 

year of carbon dioxide.4 

The 2015 Paris Agreement includes two key innovations among many others. First, governments set the 

clear objective of less than 2 degrees Celsius warming, with the stretch objective of 1.5 degrees. It is 

generally recognised that to achieve 1.5 degrees, global greenhouse gas emissions will need to be ‘net zero’ 

by 2050.   

Second, governments expressly identified the objective to make “finance flows consistent with a pathway 

towards low greenhouse gas emissions and climate-resilient development”. Paris Agreement, 

art. 2.1(c) (emphasis added). 

This item will address issues of alignment of investment treaty policies with the Paris Agreement in two 

parts.  A first discussion will address the issue of the impact of substantive treaty provisions in investment 

treaties and their interpretation on government policy space and incentives to engage in climate policies. 

A number of governments have taken action in these areas particularly in more recent treaties, but there is 

not enough clarity over the impact of investment treaties on climate policy space.   

The second discussion will consider net zero and Paris alignment from the perspective of finance flows. It 

will take account of the agreed Paris Agreement objective, noted above, to make finance flows consistent 

with a pathway towards low greenhouse gas emissions. The discussion will consider approaches to the 

definition of covered investment and other investment treaty provisions that determine the climate 

characteristics and Paris alignment of the portfolios of finance flows at issue under investment treaties.         

 

13:05-13:55 

Item 4.a. Policy space for climate policies 

Major economies have committed to integrate climate action across their foreign, security and trade 

policies. For example, in January 2021, the Council of the EU (composed of all EU Member State Foreign 

Ministers) stressed that the EU “will ensure that its trade policy and its trade agreements are consistent 

with its climate ambition,”; the coherent pursuit of external policy goals is identified as crucial for the 

success of the European Green Deal.5 In the United States, President Biden has announced a “whole-of-

government approach to put climate change at the center of our domestic, national security, and foreign 

                                                             
3  See, e.g., Michael E. Mann, The new climate war: The fight to take back our planet (2021; Kindle ed.), p. 44; 

Michael Mann on the Politics of Global Warming, Financial Times (interview, 25 Feb. 2021).  

4  Mann, The new climate war, supra, p. 166 (citation omitted).  

5  See Council adopts conclusions on climate and energy diplomacy (25 Jan. 2021) (press release); Climate and 

Energy Diplomacy - Delivering on the external dimension of the European Green Deal (Jan 2021) (Council 

conclusions); see also Bruegel, The Geopolitics of the EU Green Deal (Jan. 2021) (report arguing that the EU Green 

Deal will “change the relationships between the EU and its neighbourhood and it will redefine Europe’s global policy 

priorities”). The new EU Trade Policy released in February 2021 makes sustainability an explicit and central pillar of 

its trade policy for the first time. European Commission, An open, sustainable and assertive trade policy (europa.eu) 

(Feb. 2021). 

https://one.oecd.org/document/DAF/INV/TR1/WD(2022)4/en/pdf
https://www.ft.com/content/2d4d5c0c-3305-4f11-a40c-830effed662f
https://www.consilium.europa.eu/en/press/press-releases/2021/01/25/council-adopts-conclusions-on-climate-and-energy-diplomacy/
https://www.consilium.europa.eu/media/48057/st05263-en21.pdf
https://www.consilium.europa.eu/media/48057/st05263-en21.pdf
https://ec.europa.eu/commission/presscorner/detail/en/qanda_21_645
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policy”.6 Further important climate commitments were made by many governments in the lead up to the 

UNFCCC COP26 in November 2021.7  

OECD analytic papers have discussed the potential for treaty-covered investors to seek to use investor-

State Dispute Settlement (ISDS) to challenge government regulatory measures, which could include 

climate-related measures.8 Many contributors to the Jan.-Mar. 2022 OECD public consultation on 

Investment treaties and climate change also addressed policy space, as reflected in the compilation of 

submissions.     

This item will allow governments and others to consider the debate over investment treaties and policy 

space to regulate in the specific context of climate policies. The discussion under this item can include 

presentation of government policies on investment treaties and policy space and their rationale as well as 

broader interventions by other participants in the meeting. It will also allow for informal exchanges on 

possible alternative or additional approaches including ones that governments may be considering 

internally.       

Issues for discussion 

 What new policies have been governments include in their treaties to address concerns 

about policy space? How effective have they been?  Are new policies under consideration?  

 How does the global impact of all GHG emissions affect consideration of investment 

treaties and policy space to address emissions?  

 

Action required: Consider the materials and issues raised, and engage in a policy discussion. 

Break 13:55-14:00 

14:00-14:45 

DAF/INV/TR1/WD(2022)4 

Item 4.b. Alignment of finance flows with net zero and the Paris Agreement 

Led by the Financial Stability Board (FSB) and the Task Force on Climate Disclosure (TCFD) that it 

created, governments, business and many others have focused intensively since the 2015 Paris Agreement 

on work to make “finance flows consistent with a pathway towards low greenhouse gas emissions ….”. In 

June 2021, G7 Finance Ministers and Central Bank Governors supported “moving towards mandatory 

climate-related financial disclosures that provide consistent and decision-useful information for market 

participants and that are based on the [TCFD] framework, in line with domestic regulatory frameworks.”9  

Recently, better disclosure and a heightened sense of urgency have led to growing public and private sector 

commitments to net zero and Paris alignment, as noted by Mark Carney, former governor of the Bank of 

England and chair of the FSB:   

                                                             
6  Remarks by President Biden Before Signing Executive Actions on Tackling Climate Change, Creating Jobs, 

and Restoring Scientific Integrity (27 Jan. 2021).  

7  See for example Statement on International Public Support for the Clean Energy Transition (4 Nov. 2021). 

8  See, e.g., Yamaguchi, S. (2020), Greening regional trade agreements on investment, OECD Trade and 

Environment Working Papers, No. 2020/03; Pohl, J. (2018), Societal benefits and costs of International Investment 

Agreements, OECD Working Papers on International Investment, No. 2018/01; Gaukrodger, D. (2017), The balance 

between investor protection and the right to regulate in investment treaties: A scoping paper, OECD Working Papers 

on International Investment, No. 2017/02. See also The Economist, How some international treaties threaten the 

environment: Investor-state dispute-settlement provisions are blamed for impeding government action (5 Oct. 2020). 

9  G7 Finance Ministers and Central Bank Governors Communiqué (5 June 2021), para. 4; see id. para. 7. 

https://www.oecd.org/investment/investment-policy/OECD-investment-treaties-climate-change-consultation-responses.pdf
https://www.oecd.org/investment/investment-policy/OECD-investment-treaties-climate-change-consultation-responses.pdf
https://one.oecd.org/document/DAF/INV/TR1/WD(2022)4/en/pdf
https://www.whitehouse.gov/briefing-room/speeches-remarks/2021/01/27/remarks-by-president-biden-before-signing-executive-actions-on-tackling-climate-change-creating-jobs-and-restoring-scientific-integrity/
https://www.whitehouse.gov/briefing-room/speeches-remarks/2021/01/27/remarks-by-president-biden-before-signing-executive-actions-on-tackling-climate-change-creating-jobs-and-restoring-scientific-integrity/
https://ukcop26.org/statement-on-international-public-support-for-the-clean-energy-transition/
https://doi.org/10.1787/4452a09d-en
https://doi.org/10.1787/e5f85c3d-en
https://doi.org/10.1787/e5f85c3d-en
https://doi.org/10.1787/82786801-en
https://doi.org/10.1787/82786801-en
https://www.economist.com/finance-and-economics/2020/10/05/how-some-international-treaties-threaten-the-environment
https://www.economist.com/finance-and-economics/2020/10/05/how-some-international-treaties-threaten-the-environment
https://www.gov.uk/government/publications/g7-finance-ministers-meeting-june-2021-communique/g7-finance-ministers-and-central-bank-governors-communique
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Since Paris, the concepts of Net Zero, Paris Aligned, and a 1.5 degree target have moved from the 

climate cognoscenti into the mainstream. Net zero is now an organizing principle that is cascading 

from the global to the country and the company … The combination of forward-looking climate 

disclosure, net zero plans, and portfolio alignment metrics will pull forward investment, especially 

if there are credible and predictable climate policies from governments.10   

Government net zero commitments have advanced from 30% of emissions in 2019 to over 85% percent 

today.11  

For financial actors that influence finance flows, climate accountability and net zero are based on their 

portfolios. For example, UN Secretary General António Guterres has insisted on the need for net zero 

alignment of insurance portfolios: “We need net zero commitments to cover your underwriting portfolios, 

and this should include the underwriting of coal -- and all fossil fuels.”12 Members of the UN-convened 

Net-Zero Insurance Alliance (NZIA), launched in mid-2021, have committed to transition their respective 

insurance and reinsurance underwriting portfolios to net zero and to set science-based targets every five 

years.13 These efforts to align finance with net zero and the Paris Agreement target the climate alignment 

of counterparties in portfolios – encouraging the green transition by business. They are unconnected to 

government policy space for regulatory action.  

Investment protection treaties are frequently seen as functionally equivalent to political risk insurance.14 

While the actual economic effects of investment treaties are hard to determine, major fossil fuel companies 

for example regularly contend that the system reduces political risk for them and lowers the cost of capital 

for fossil fuel investment. However, in contrast to some other insurers, to date there has been limited 

evidence of consideration by governments of TCFD, Paris or net zero alignment of their portfolios of 

counterparties or investment treaty policies. Consideration of net zero may be timely because other public 

sector financial actors that provide insurance services are seeking to align with the Paris Agreement and 

net zero. Following criticism from parliaments, business organisations, academics and NGOs15, a broad 
                                                             
10  Mark Carney, Clean and Green Finance: A new sustainable financial system can secure a net zero future for 

the world, Finance and Development (IMF) (Sept. 2021). 

11  See Netzero Tracker. 

12  António Guterres, Closing remarks to 2021 Insurance Development Forum (July 2021). Portfolio alignment 

with the Paris Agreement can be taken to refer to “the action of assessing the net-zero transition progress of the 

individual counterparties that make up a given financial portfolio, and determining whether or not, at an aggregate 

level, that group of counterparties are collectively Paris-aligned. … Achieving and maintaining portfolio alignment is 

necessary for a financial institution to be compliant with the goals of the Paris Agreement.” See Portfolio Alignment 

Team, Measuring Portfolio  Alignment: Technical Considerations (2021), p. 79. See also The Economist, The truth 

about dirty assets: Polluting businesses are moving into the financial shadows (12 Feb. 2022) (“If institutional investors 

are serious about being green, they should consider the entire carbon footprint of their portfolios.”) 

13  The NZIA is a group of over 20 leading insurers representing more than 11% of world premium volume 

globally. The Glasgow Financial Alliance for Net Zero (GFANZ), a global coalition of leading financial institutions 

committed to accelerating the decarbonisation of the economy, was launched in April 2021. It members currently 

include over 450 financial firms across 45 countries responsible for assets of over $130 trillion. 

14  See, e.g., Olga Boltenko and Nanxi Ding, Risky business: political risk insurance in the OBOR jurisdictions – 

Report on the 4th CMS-HKIAC Investment Law Lecture (29 July 2017) (“Traditionally, the investment community 

views recourse to investment arbitration itself as a form of insurance against political risks”).  

15  See, e.g., Environmental Audit Committee report on UK Export Finance (June 2019) (finding that UKEF's 

activities are the ‘elephant in the room' undermining the UK's international climate and development targets, with 

unacceptably high support for fossil fuel projects in low and middle-income countries that risks locking them into high-

carbon dependency for decades to come; UKEF should develop net zero plan); ICC, Sustainability in Export Finance 

(2021), p. 28 (while financial services industry has taken important steps to support the transition towards a low-

carbon economy, “[s]ince 2015, ECAs’ activities appear to have generally been omitted from the greenhouse gas 

mission reduction targets and commitments of countries”); Thomas Hale et al, Towards Net Zero Export Credit (2021), 

file:///C:/Users/gaukrodger_d/Downloads/mark-carney-net-zero-climate-change%20(1).pdf
file:///C:/Users/gaukrodger_d/Downloads/mark-carney-net-zero-climate-change%20(1).pdf
https://www.zerotracker.net/
https://www.un.org/sg/en/content/sg/speeches/2021-06-08/closing-remarks-insurance-development-forum
https://www.tcfdhub.org/wp-content/uploads/2021/10/PAT_Measuring_Portfolio_Alignment_Technical_Considerations.pdf
https://www.economist.com/leaders/2022/02/12/the-truth-about-dirty-assets
https://www.economist.com/leaders/2022/02/12/the-truth-about-dirty-assets
https://www.unepfi.org/net-zero-insurance/
https://www.gfanzero.com/about/
http://arbitrationblog.kluwerarbitration.com/2017/07/29/risky-business-political-risk-insurance-obor-jurisdictions-report-4th-cms-hkiac-investment-law-lecture/
http://arbitrationblog.kluwerarbitration.com/2017/07/29/risky-business-political-risk-insurance-obor-jurisdictions-report-4th-cms-hkiac-investment-law-lecture/
https://committees.parliament.uk/committee/62/environmental-audit-committee/news/100313/mps-call-for-end-of-taxpayer-support-for-fossil-fuel-projects-from-2021/
https://iccwbo.org/publication/sustainability-in-export-finance/
https://www.bsg.ox.ac.uk/sites/default/files/2021-07/BSG-WP-2021-042_0.pdf
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range of national export credit agencies (ECAs) are committing to end support for certain projects 

involving coal, to apply the TCFD framework to their portfolios or to achieve net zero.16 Central banks are 

beginning to conduct climate stress tests for lenders and insurers, and some are examining how to revise 

their monetary policy operations to be more consistent with the legislated climate objectives and policies 

in their jurisdictions. 

Recent editorials and articles in the business press may also suggest that consideration of net zero may be 

overdue, as they explicitly call for a rethink of investment protection treaty policies seen as interfering with 

the alignment of finance flows with climate goals:  

The prospect of “bailing out” fossil fuel projects risks disincentivising the steps needed now, from 

both markets and government, to secure swift decarbonisation. … As figures from Mark Carney 

to John Kerry have made clear, any hope that we have of transitioning away from carbon at the 

necessary pace will rely on private markets. Capital must be allocated quickly towards renewables. 

… [G]overnments will confuse things if they pay up in a way that means fossil fuels cannot lose. 

While renewables will remain the safe play long-term, the pace of capital’s shift away from fossil 

fuels may decrease.17  

Mark Carney has underlined that “[f]inancial firms can’t deliver sustainable economies alone — clear, 

credible, and ambitious climate policies are needed from G20 governments”.18  

The discussion will consider whether investment treaty policies need to be aligned with the Paris 

Agreement and net zero, current degrees of alignment as seen by governments, experts and stakeholders, 

and possible areas for action. A Secretariat paper provides background for the discussion 

[DAF/INV/TR1/WD(2022)4]. Thomas Hale, Associate Professor in Public Policy (Global Public Policy), 

Blavatnik School of Government, Oxford University, will provide expert input on the issues.     

Issues for discussion 

 Has your government considered whether the “finance flows [represented by your portfolio 

of protected investment] are consistent with a pathway towards low greenhouse gas 

emissions and climate-resilient development”? 

 If current investment policies are not Paris aligned, what steps would be needed for better 

or complete Paris alignment in the short term and medium term? Are investment treaties at 

risk of becoming the insurer of last resort for climate-unfriendly projects?     

 There may be important roles for financial actors in helping their counterparties transition 

to Paris alignment although it is widely considered that certain high-carbon activities need 

to be excluded from portfolios. Could investment treaties play a role in this regard? Is the 

                                                             
Igor Shishlov et al., Aligning Export Credit Agencies with the Paris Agreement (2021); Oil Change International and 

Friends of the Earth, Adding Fuel to the Fire: Export Credit Agencies and Fossil Fuel Finance (2020).   

16  OECD, Agreement reached at OECD to end export credit support for unabated coal-fired power plants 

(Oct. 2021); Export Development Canada Commits to Net Zero by 2050 (July 2021);  UKEF commits to going carbon 

neutral by 2050 ahead of COP26 (Sept. 2021); Export Finance for Future (E3F) (April 2021) (7 European countries 

commit inter alia to ending trade and export support directed to unabated coal power, and assessing how best to phase 

out support for fossil fuels); Astrid Brunswijk et al, Working towards a commitment to net zero, Berne Union Yearbook 

(2020), pp. 153-157; Jessica C. Liao, The Club-based Climate Regime and OECD Negotiations on Restricting Coal-fired 

Power Export Finance,  Global Policy Vol. 12-1 (Feb. 2021).  

17  Financial Times editorial board, Governments should not foot the bill for stranded assets: Treaties that lead 

to fossil fuel bailouts need a rethink (21 Feb. 2022).   

18  See Owen Walker & Stephen Morris,  Big banks resist most direct road map to net zero emissions, Financial 

Times (11 Oct. 2021). 

https://one.oecd.org/document/DAF/INV/TR1/WD(2022)4/en/pdf
https://www.perspectives.cc/public/fileadmin/Publications/21-07-06_Paris_Alignment_of_ECAs.pdf
https://priceofoil.org/2020/01/30/g20-ecas-2020/
https://www.oecd.org/newsroom/agreement-reached-at-oecd-to-end-export-credit-support-for-unabated-coal-fired-power-plants.htm
https://www.edc.ca/en/about-us/newsroom/edc-net-zero-2050.html
https://www.gov.uk/government/news/ukef-commits-to-going-carbon-neutral-by-2050-ahead-of-cop26
https://www.gov.uk/government/news/ukef-commits-to-going-carbon-neutral-by-2050-ahead-of-cop26
https://www.tresor.economie.gouv.fr/Articles/2021/04/14/seven-countries-launch-international-coalition-export-finance-for-future-e3f-to-align-export-finance-with-climate-objectives
file:///C:/Users/gaukrodger_d/Downloads/Berne%20Union%20Yearbook%202020.pdf
file:///C:/Users/gaukrodger_d/Downloads/Berne%20Union%20Yearbook%202020.pdf
https://www.ft.com/content/6e480f92-894a-494e-90ee-c60d20ce22f9
https://www.ft.com/content/6e480f92-894a-494e-90ee-c60d20ce22f9
https://www.ft.com/content/9105cc47-58fb-47dc-8233-6b622fb56ae2
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absence of climate quality criteria or underwriting a necessary component of your 

investment treaty policies? 

Action required: Consider the materials and issues raised, and engage in a policy discussion. 

14:45-15:00 

Item 5. Other business and next steps 
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