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United States and EU Come to Agreement in
Principle for New Data Transfer Pact

On Friday, March 25, 2022, in a joint news conference in Brussels, European Commission
President Ursula von der Leyen and United States President Joe Biden announced that
the EU and the United States had reached an “agreement in principle” for the creation of
a new trans-Atlantic data transfer framework.:

The agreement will be the third attempt at creating a lasting framework for the trans-
Atlantic transfer of data. The first, the International Safe Harbor Privacy Principles, was
struck down on October 6, 2015 by the European Court of Justice (ECJ). The ECJ
invalidated the Safe Harbor Principles based on concerns of government surveillance in
the United States.2

In response, the EU and United States established the Privacy Shield to replace the Safe
Harbor Principles. However, that framework was similarly invalidated in a challenge by
an E.U. citizen to Facebook’s transfer of personal data to the United States. The E.U.
citizen argued that the Privacy Shield offered insufficient safeguards against surveillance
by the United States intelligence community. The ECJ agreed, highlighting the broad
scope of permissible surveillance under the United States national security laws.3 That
surveillance, in the eyes of the court, permitted use of E.U. citizens’ personal data in
contravention of EU law. Further, the court noted that the Privacy Shield failed to provide
effective judicial oversight against such interferences.

The new agreement has not yet been codified into a legal document, and the specifics of
the agreement are still unclear. The European Commission has, however, outlined the
key principles that will eventually be codified in the final legal document. Those key
principles are:

% the free and safe flow of data between the “between the EU and participating U.S.
companies;”

% “necessary and proportionate” new safeguards limiting “access to data by U.S.
intelligence authorities;” and new procedures for U.S. intelligence agencies . . . to
ensure effective oversight of new privacy and civil liberties standards;”

% a “new two-tier redress system to investigate and resolve complaints of Europeans
on access of data by U.S. Intelligence authorities, which includes a Data Protection
Review Court;”

! Remarks by President Biden and European Commission President Ursula von der Leyen in Joint Press Statement
(March 25, 2022), available at https://www.whitehouse.gov/briefing-room/speeches-remarks/2022/03/25/remarks-
by-president-biden-and-european-commission-president-ursula-von-der-leyen-in-joint-press-statement/.

2 Case C-362/14, Maximilian Schrems v. Data Prot. Comm’r, 2015 E.C.R. 1-650.

3 Case C-311/18, Data Prot. Comm’r v. Facebook Ir., Maximilian Schrems, 2020 E.C.R. 11-559.
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% “[s]trong obligations for companies processing data transferred from the EU,
which will continue to include the requirement to self-certify their adherence to
the Principles through the U.S. Department of Commerce;” and

% “[s]pecific monitoring and review mechanisms.”4

With an agreement in principle in place, the two sides will now work on the details of the
agreement and its subsequent codification into formal legal texts. The agreement hopes
to finally provide a lasting framework for the trans-Atlantic transfer of data, ensuring
adequate protection for E.U. citizens while also providing businesses with clear and
streamlined rules.
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4 European Commission, Trans-Atlantic Data Privacy Framework,
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_22 2087/IP_22 2087 EN.pdf (March
2022).
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