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IN ITS DECISION in Morgan Olson v. 
Frederico (In re Grumman Olson Indus.), 
11 Civ. 2291 (JPO), 2012 WL 1038672 

(S.D.N.Y. March 29, 2012), the U.S. District 
Court for the Southern District of New 
York held that principles of due process 
override provisions in a bankruptcy 
court’s order approving a sale, pursuant 
to Bankruptcy Code §363, that purported 
to insulate a purchaser from successor 
liability for future tort claims.

A Cautionary Tale for Buyers

Grumman brings to light an important 
exception to the general rule that 
assets sold under the supervision of 
the bankruptcy court, pursuant to 
Bankruptcy Code §363, can be cleansed, 
and sold “free and clear” of all claims and 
interests except for those for which the 
purchaser explicitly bargains. Grumman 
illustrates the exception to this rule for 
potential successor liability for future 
tort claims, even in a situation where 
the bankruptcy court’s order explicitly 
provides otherwise.1

Bankruptcy Code §363(b) permits a 
debtor in bankruptcy to “use, sell, or 
lease, other than in the ordinary course of 
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business, property of the estate.” Operating 
in conjunction with this provision, 
§363(f) permits the bankruptcy court to 
authorize a debtor to “sell property under 
subsection (b)…of [§363] free and clear of 
any interest in such property” (emphasis 
added) provided one of the conditions for 
a 363 sale conditions is met.2

Over the past decade, 363 sales, outside 
of the Chapter 11 plan process, have 
become an increasingly popular way for 
debtors to dispose of substantially all 
of their assets in bankruptcy cases. The 
increase in the use of 363 sales is due to 
several factors, chief among them being 
the relatively faster speed and reduced 
cost of a 363 sale as compared to a 
Chapter 11 plan as a vehicle for disposing 
of substantial assets.3 

A 363 sale may be effected and closed 
within a matter of months or even weeks 
where the facts require it (Lehman’s North 
American investment and trading divisions 
were sold to Barclays within one week), 
a small fraction of the time required to 
formulate and confirm a Chapter 11 plan. 
A Chapter 11 plan process may require 
months or years to complete and can be 
far more costly.

“Free and clear” sales advance a core 
policy of the Bankruptcy Code, which is to 
“maximiz[e] the value of the bankruptcy 
estate.” Toibb v. Radloff, 501 U.S. 157, 163 
(1991). The promise of a 363 sale is “the 
highest price for the assets because the 
buyer can select the liabilities it will 
assume….” In re Chrysler, 576 F.3d 108, 116 
(2d Cir. 2009). This allows debtors to sell 
assets without a discount for exposure 
to claims that are not assumed by the 
purchaser. After the 363 sale, the net 
proceeds are distributed in the bankruptcy 
case through a transparent process in 
accordance with the Bankruptcy Code’s 
priority structure.

Successor Liability May Follow Assets

Successor liability, a creature of state 
law, is an exception to the rule that 
an asset purchaser is not financially 
responsible for the liabilities associated 
with the purchased assets.4 Under New 
York law, successor liability attaches 
where: (1) the purchaser assumes the 
seller’s liabilities, either expressly or 
implicitly; (2) there is a consolidation 
or merger of the seller and purchaser; 

(3) the purchaser is a mere continuation 
of the seller’s enterprise; or (4) the 
sale transaction itself was a fraudulent 
transaction designed to wrongfully avoid 
liabilities. See New York v. Nat’l Serv. 
Indus., 460 F.3d 201, 209 (2d Cir. 2006).

For buyers interested in assets involving 
the manufacturing and/or sale of goods, 
especially where the assets will continue 
to be operated as a going concern, the 
question is this: Would a 363 sale shield 
the buyer from successor liability for 
personal injuries suffered after the 363 
sale that were caused by defects existing 
before the sale?

The U.S. Court of Appeals for the 
Second Circuit highlighted this issue by 
asking (without answering) whether a 
bankruptcy court may discharge a bridge 
builder from claims of persons who are 
injured by one of the builder’s bridges in 
a future collapse. See In re Chateaugay, 
944 F.2d 997, 1003 (2d Cir. 1991) (“Is there 
a ‘claim’ on behalf of the 10 people who 
will be killed when they drive across the 
one bridge that will fail someday in the 
future? The potential victims are not 
only unidentified, but there is no way 
to identify them…. What notice is to be 
given to these potential ‘claimants’?”).

The case law addressing the extent 
to which assets may be sold free and 
clear of successor liability for future tort 
claims is evolving. Notwithstanding that 
bankruptcy sale orders routinely insulate 
purchasers from successor liability, the 
issue continues to be litigated in state 
and federal courts.

Accordingly, there is considerable 
doubt about the efficacy of provisions in 
363 sale orders that purport to protect the 
purchaser of a debtor’s business assets 
from liability for future claims where the 
business will be continuing under new 
ownership, and where the purchaser may 
be liable as a successor under applicable 
non-bankruptcy law.

The ‘Grumman’ Decision

In Grumman, the district court was 
presented with facts similar to those in 
Chateaugay’s bridge hypothetical, with 
future claimants injured long after the 
sale of the assets and after the bankruptcy 
had been closed. Purchaser Grumman 
Olson (Purchaser) bought certain of 
the debtor’s assets through a 363 sale 

approved by the bankruptcy court in 2003. 
More than five years later, the plaintiffs 
(Future Claimants) were injured in the 
crash of a FedEx truck allegedly caused 
by defective parts for the truck that the 
debtor had designed and manufactured 
approximately eight years earlier.

The Grumman sale order, which was 
a condition to Purchaser entering into 
and closing the transaction, expressly 
insulated Purchaser from successor 
liability. Among other provisions, the 
sale order specified that Purchaser would 
have no “liability for claims against the 
Debtors or the [assets], including, but not 
limited to, claims for successor or vicarious 
liability, by reason of such transfer under 
the laws of the United States, any state, 
territory or possession thereof or the 
District of Columbia applicable to such 
transactions.” 2012 WL 1038672, at *2 
(emphasis added).

Despite this clear language in the sale 
order, Grumman held that the Future 
Claimants could proceed with their state 
court litigation against Purchaser:

Because parties holding future claims 
cannot possibly be identified and, 
thus, cannot be provided notice of 
the bankruptcy, courts consistently 
hold that, for due process reasons, 
their claims cannot be discharged by 
the bankruptcy courts’ orders.
Id. at *9-10 (citing Lemelle v. Universal 

Mfg., 18 F.3d 1268, 1277 (5th Cir. 1994)). 
Further, the court reasoned that to 
“whatever extent maximizing the value 
of the estate is an important policy 
of the Bankruptcy Code, it is no more 
fundamental than giving claimants proper 
notice and the opportunity to be heard 
before their rights are affected, to say 
nothing of constitutional requirements 
of due process.” Id. at *13.5

Will a Future Claims Rep Alter 
Result?

One potential solution to address the 
due process concern of lack of notice and 
opportunity to be heard in a bankruptcy 
case may be the appointment of a future 
claims representative. The future claims 
representative would participate in the 
case and presumably obtain a fund, where 
appropriate, to be held in trust for future 
tort claimants to be distributed to them if 
and when they are injured.6 While several 
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decisions, including Grumman, question 
the hypothetical impact a future claims 
representative may have in addressing due 
process concerns, no guaranteed outcome 
is suggested.7

Bankruptcy courts have appointed future 
claims representatives in similar situations, 
including, for example, with asbestos and 
Dalkon Shield victims, where persons who 
might become injured in the future would 
not know about such injury at the time of 
the bankruptcy. For example, in In re Johns-
Manville, 97 B.R. 174 (Bankr. S.D.N.Y. 1989), 
formerly the largest supplier of raw asbestos 
in the United States, a legal representative 
was appointed to “represent future asbestos 
claimants whose interest in the Manville 
Chapter 11 proceeding might vest after the 
settlement was approved and Manville’s 
reorganization plan was confirmed.” Id. 
at 176. The confirmed Chapter 11 plan 
established a trust to provide for payment 
to holders of asbestos-related claims, 
including individuals “who would manifest 
symptoms of asbestos-related illnesses at 
some future time….” Id.

Similarly, in In re A.H. Robins, 88 B.R. 
742, 742 (E.D. Va. 1988), where the debtor 
sold almost five million Dalkon Shields, 
the bankruptcy court created a class 
of claimants who had not yet suffered 
injuries and a legal representative was 
appointed to represent such class. The legal 
representative was actively involved in the 
bankruptcy proceeding and, through the 
use of its own expert, aided the district 
court’s expert in determining that the 
$2.475 billion, as provided for in the plan, 
was sufficient to pay in full all Dalkon Shield 
personal injury claims, including future tort 
claims. Id. at 742.

There is, however, an important 
distinction between the future claimants 
in Johns-Manville and A.H. Robins and 
those in Grumman. Unlike in Grumman, 
the future claimants in Johns-Manville 
and A.H. Robins had a pre-bankruptcy 
relationship to the debtor and the 
debtor’s prepetition conduct, either by 
being physically exposed to asbestos or a 
Dalkon Shield. As a result, in those cases, 
unlike the victims of a truck accident or 
bridge collapse that has not yet occurred, 
the universe of potential future claimants 
was known or potentially knowable.

The impact of this distinction on the 
effectiveness of appointing a claims 

representative is illustrated in In re 
Piper Aircraft, 168 B.R. 434 (S.D. Fla. 
1994). In Piper Aircraft, a future claims 
representative was appointed for victims 
of accidents that had not yet occurred 
involving the approximately 60,000 
aircraft previously sold by the debtor. 
The court denied the representative’s 
claim on behalf of the future claimants 
upon determining the claims were not 
cognizable in bankruptcy because they 
had not yet arisen under the prepetition 
relationship test. Id. at 440.

Conclusion

Where the continued operation of some 
or all of the assets being sold in a 363 
sale may give rise to successor liability 
under applicable non-bankruptcy law, 
the purchaser of such assets should 
be cognizant of and plan for this risk 
exposure. One of the clear lessons of 
Grumman is that due process concerns 
may negate provisions of a bankruptcy 
court’s sale order that purport to insulate 
the purchaser from successor liability.

Parties to 363 sales may wish to 
consider the appointment of a future 
claims representative to address the due 
process concerns addressed in Grumman 
that may limit the court’s willingness (and 
ability) to bind future tort claimants to a 
sale order’s exoneration of the purchaser 
from successor liability. The impact of 
appointing such a representative, however, 
may be limited where the future claimants 
have not been previously exposed to the 
debtor, or its conduct or products, in any 
direct and meaningful way.

In any event, purchasers of assets at 363 
sales may wish to account for exposure to 
potential successor liability for future tort 
claims, if any, when determining the price 
they are willing to pay for such assets.
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1. Purchasers of assets from bankruptcy sales may 
also face exposure to other potential future claims (a 
discussion of which is beyond the scope of this article) 
notwithstanding explicit language to the contrary in a 
bankruptcy court order, including certain: (1) leaseholder 
interests; (2) employee compensation and benefit claims; 
(3) discrimination claims; (3) civil rights claims; (4) tax 
claims; and (5) environmental liabilities. See Robert M. 
Fishman & Matthew A. Swanson, “What Is Your ‘Interest’ 
in Section 363(f),” Norton Annual Survey of Bankruptcy 
Law 2008 Edition, at 318 (2008); Kenni B. Merrit, “Employee 
Benefits in Bankruptcy: The Employer’s Perspective and the 
Employee’s Perspective,” Oklahoma Bar Association (2012), 
http://www.okbar.org/obj/articles_04/081404merritt.htm.

2. For sales to be “free and clear” under Bankruptcy 
Code §363, at least one of the following conditions must 
be satisfied: (1) applicable nonbankruptcy law permits 

the sale free and clear of the claims and interests; (2) the 
claim or interest holder consents; (3) where the interests 
are liens, the sales price exceeds the aggregate value of the 
liens on the property; (4) the subject claims or interests are 
disputed; or (5) the holder could be compelled, in a legal 
or equitable proceeding, to accept a money satisfaction of 
such claims or interests. 11 U.S.C. §363(f).

3. See, e.g., Harvey R. Miller & Shai Y. Weisman, “Does 
Chapter 11 Reorganization Remain a Viable Option for 
Distressed Businesses for the Twenty-First Century?,” 78 
Am. Bankr. L.J. 153, 194-96 (2004).

4. See George Kuney, “A Taxonomy and Evaluation of 
Successor Liability,” 6 Fla. St. U. Bus. L. Rev. 9, 147 (2007).

5. But cf. Douglas v. Stamco, 363 Fed.Appx. 100, 102-03 
(2d Cir. 2010) (articulating bankruptcy policy of enforcing 
“free and clear” sale order and affirming dismissal of 
complaint). Grumman distinguished Douglas by noting 
it did not address “due process issues or whether the 
plaintiff…had a ‘claim’ [cognizable in bankruptcy]….” and 
limited Douglas to its facts, where the court had held that 
plaintiff had failed to adequately plead successor liability. 
Grumman, 2012 WL 1038672, at *12.

6. Presumably, the amount of any value allocated to 
a trust for future claimants would be a function of the 
recovery in the bankruptcy by holders of claims with 
similar priority. This also assumes that such future claims 
are cognizable in bankruptcy.

7. In dicta, Grumman implied that if a future claims 
representative had been appointed, then the Future 
Claimants may have been afforded “representation in 
the proceeding that due process would require in order 
for them to be bound by the Bankruptcy Court’s orders.” 
Grumman, 2012 WL 1038672, at *13; see also Wright v. 
Corning, No. 11-2026, 2012 WL 1759992, at *16 (3d Cir. 
May 18, 2012) (noting that a future claims representative 
is appointed in some bankruptcy cases, the Third Circuit 
declined to rule whether such appointment would have 
made a difference in Owens Corning because none had been 
appointed); In re Fairchild Aircraft, 184 B.R. 910 (Bankr. W.D. 
Tex. 1995) (suggesting that future claims may be impacted 
by a bankruptcy court’s order if such claimants’ interests 
received adequate representation and if the orders provide 
for procedures to anticipate future claims).
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