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1. Given the range and importance of these issues, the OECD should be commended for its 
stream of work on the Future of Investment Treaties, and for organizing this consultation. 

2. Opportunities and challenges for climate and investment treaties can be grouped into three 
main categories.1 These are the extent to which investment treaties: 

a. catalyze climate-aligned investment flows, and withhold support for investment that 
undermines the Paris Agreement;  

b. allow or constrain climate-aligned and sustainable governance of investment; and 

c. foster international cooperation to address collective action problems.  

3. This submission focuses on the first two, both articulating current problems and identifying 
possible solutions. 

I. Catalyze Climate-Aligned Investment; and Do Not Support 
Investment that Undermines the Paris Agreement 

4. States have committed in innumerable fora to take public action to ensure that private 
finance is catalyzed and channeled in order to achieve, and not undermine, the goals of the 
Paris Agreement. Yet investment treaties, which subsidize foreign investment,2 have thus far 
operated as blunt tools that both (a) fail to strategically and effectively spur investment into 
the locations, sectors, and activities where it is needed to achieve climate policy aims, and (b) 
support investments that undermine Paris Agreement goals. There are, however, new 
approaches that could be adopted to address each of those issues. 

 
* Counsel at Curtis, Mallet-Prevost, Colt & Mosle LLP, which represents states in ISDS proceedings; Senior Fellow at 
the Columbia Center on Sustainable Investment. This submission reflects the author’s personal views and is written 
in her personal capacity. 
1 This categorization is based on the one set forth in Lise Johnson, Lisa Sachs, and Nathan Lobel (2019), “Aligning 
International Investment Agreements with the Sustainable Development Goals,” 58 COLUMBIA JOURNAL OF 

TRANSNATIONAL LAW 58, available at https://www.jtl.columbia.edu/journal-articles/aligning-international-
investment-agreements-with-the-sustainable-development-goals. 
2 As co-authors and I argued, supra, n.1, p. 72, investment treaties are “regulatory incentives that, even if not 
effective at attracting investment, effectively subsidize foreign investments.” 
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5. Lessons could be drawn, for instance, from analogous political risk insurance schemes. While 
some political risk insurance providers are private companies, many, similar to investment 
treaties, are created and managed by states in order to catalyze international investment and 
support certain policy aims.  

6. The state schemes may offer concessionary rates or offer insurance for investments in places 
or activities that a private insurance company would deem too risky to cover, or only cover 
at a price that is too high to be attractive or accessible to companies. Yet the state entity may 
complement the private market to provide insurance that will help overcome barriers to 
those investments likely to produce positive spillovers and that warrant such supportive 
market and policy intervention.  

7. These insurance schemes are often accompanied by conditions and processes ensuring that 
the supported investments produce desired benefits, and do not cause unwanted harms.3 
There may be, for instance: 

a. ex ante screens excluding certain types of investments (e.g., those producing 
emissions over a certain amount, or operating above a certain GHG intensity); 

b. ex ante requirements for investments to demonstrate contributions (e.g., to 
employment, tax, and technology transfer in the home and host country); 

c. ongoing requirements to comply with and report on compliance with relevant 
standards; and 

d. various consequences for breach of conditions, including a loss of privileges provided 
under the policy. 

8. Treaties could draw from these approaches. The exact content of these conditions and 
processes do not have to be detailed or hard-wired in the treaty itself. Rather, a treaty could, 
for instance, establish a body responsible for developing climate-related (and other 
performance) standards, periodically updating them, and monitoring compliance; or the 
treaty could delegate the task to domestic officials. Investors seeking treaty protections could 
have an ongoing duty to report on their compliance with conditions for coverage. Only if 
those reporting requirements are satisfied can an investor claim the extra privileges offered 
by treaty protection (without, of course, prejudice to any argument that the investor is not 
in fact covered).  

II. Allow Climate-Aligned Governance  

9. There are myriad ways ISDS may affect climate policies, and the effects of such policies. Many 
concerns around the intersection of ISDS and climate relate to the effects that protection of 
fossil fuel-related investments can have on countries’ willingness and ability to adopt GHG 

 
3 For more discussion and examples, see id. at pp. 65-81. 
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mitigation measures. ISDS decisions can also affect answers to the question of who pays for 
such measures – whether it is the government and their taxpayers, or the companies that 
had invested in fossil fuel-related assets. ISDS can similarly determine how much those 
measures cost. If an ISDS tribunal orders a government to “compensate” investors for 
“losses” suffered due to a decision not to allow further extraction of oil, for instance, a 
tribunal may order compensation based on its forward-looking projections of the price of oil 
in future decades, and the profits a company might have expected to make from the sale of 
such oil, without taking adequate (or any) account of factors such as the social cost of carbon, 
the riskiness of the investment in light of the long-known problem of climate change, the 
moral hazards caused by providing such compensation, or domestic legislative or judicial 
determinations on the appropriate approach for fossil fuel phase-outs (and compensation, if 
any, for such phase-outs) in light of constitutional and other legal norms.4 

10. Beyond the issue of liability for efforts to halt or slow investment in new or existing fossil-
fuel-extraction projects, ISDS could be used to challenge a broad range of mitigation policies 
across industries – e.g., transportation, construction, agriculture, manufacturing.  

11. ISDS could similarly be used to challenge adaptation measures, such as new zoning laws 
aiming to restrict developments in flood-prone or other areas vulnerable to severe storms 
likely to occur with increased frequency; mandates on durability of tailings dams; water use 
policies or restrictions; etc. Indeed, the potential types of mitigation- and adaptation-related 
claims seem endless. 

12. ISDS also poses challenges for efforts to ensure a just and sustainable transition. For instance, 
the extraction of natural resources that will likely be needed to support a no-carbon economy 
dependent on rare earths can also have profound social, economic, and environmental 
effects. All too often, these effects from extractive industry projects are harmful for one or 
more of those dimensions of sustainable development (economic, environmental, or social). 
Governments need to be able to avoid or, at least, mitigate those harms and harness benefits 
of international investment through their laws and policies, and to fairly distribute those costs 
and benefits; but ISDS can make it more challenging for them to do so.  

13. Similarly, as dozens of ISDS cases challenging government adjustments to feed-in-tariff and 
other renewable energy schemes demonstrate, ISDS can have the effect of locking in 
investment incentives even if those incentives were not or are not essential to the investors’ 
investment decisions. Incentives that provide more than what is necessary in order to cause 
the desired investment are distortionary transfers of public resources to private interests. 
Governments need to be able ensure that incentives schemes – including incentives designed 
to promote investment in renewable energy – can be adjusted so as to ensure that they 

 
4 Even in cases when the challenged measure was not adopted in order to address climate change, the case may 
nevertheless involve valuation of fossil fuel assets, with valuation decisions at risk of being inconsistent with or 
complicating climate policy. Additionally, there are various complex factors relevant to ensuring that the transition 
is a “just” transition. I am concerned that ISDS – including its approach to compensation – is not designed to properly 
evaluate and decide upon the relative merits of those factors. 
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influence investment decisions, but do not constitute wasteful handouts. ISDS can prevent, 
or effectively reverse, those crucial adjustments. 

III. Ways Forward  

14. As requested by the Guidelines for Contributions to Public Consultation on Investment 
Treaties and Climate Change, I am identifying some of the activities (in addition to the screens 
and conditions discussed above) that I consider would be helpful for governments when 
addressing the challenges briefly outlined above: 

a. Expanding work beyond procedure: While reform efforts taking place within the 
United Nations Commission on International Trade Law (UNCITRAL) are concentrating 
on procedural issues, such as moving from a system of arbitration by party-appointed 
and party-paid adjudicators, to a more permanent, standing ISDS mechanism of 
salaried judges, these efforts do not directly address investment treaties’ substantive 
standards of protection, application of which generate the concerns noted above 
regarding policy space to address climate change mitigation and adaptation, and 
ensure a just and sustainable transition. 

Such a multilateral standing body, once created under UNCITRAL’s work programme, 
may be less prone to produce overly expansive interpretations than the present 
arbitration-based ISDS system. But there is no guarantee of that outcome. There are 
also risks that if a standing body issues an overly expansive interpretation of state 
obligations in an individual case,5 then that decision will have greater precedential 
force and legitimacy than a similar decision of an ad hoc ISDS tribunal, possibly making 
it even more difficult for states to correct course. Thus, a focus on procedure is an 
incomplete solution, and may even exacerbate some concerns about the balance of 
interpretive power between states and adjudicators, and the challenges of dealing 
with decisions state parties consider to be incorrect interpretations or applications of 
their treaties.  

The timing of procedural reforms should also be taken into account. While UNCITRAL 
is presently working on the establishment of a multilateral investment court, it will be 
years before such an institution is established; and it is yet unclear when and whether 

 
5 In a review of all awards publicly available as of June 1, 2010, Gus Van Harten found that arbitrators opted for 
expansive interpretations of investment treaties on 11 out of 14 issues examined. Gus Van Harten (2016), “Arbitrator 
Behaviour in Asymmetrical Adjudication (Part Two): An Examination of Hypotheses of Bias in Investment Treaty 
Arbitration,” 53 OSGOODE HALL Law Journal 540. See also Simon Batifort and Andrew Larkin, “The Meaning of Silence 
in Investment Treaties” (forthcoming 2022) (on file with author). Batifort and Larkin (who are also attorneys at Curtis, 
Mallet-Prevost, Colt & Mosle LLP, engaged in ISDS defence) discuss how arbitral tribunals have often taken matters 
on which treaties were silent, and interpreted silence as providing relatively expansive investor protections. They 
conclude that “so long as adjudicators are tasked with interpreting similar instruments, the influence of those 
decisions may be difficult to avoid.” For a standing court to address concerns that ISDS has been overly solicitous 
and protective of investors, that will mean that such a court may need to reject much of “investment law” as we 
now know it. 
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there will be widespread acceptance of that new dispute settlement mechanism. 
Once a standing ISDS mechanism is operational, even assuming that a standing ISDS 
mechanism will generate decisions that predictably raise less of a risk to states for 
climate action, that shift in ISDS case outcomes may come too late for the states that 
want, and need, to act on climate now. Moreover, assuming that a standing ISDS body 
sits alongside the current system of ISDS by party-appointed arbitrators, any climate-
sound jurisprudence that may emanate from a court might be avoided by corporate 
structuring and associated treaty and forum shopping enabling investors to continue 
pursuing claims under the current ISDS model. 

b. Ensuring states have a meaningful role in treaty interpretation: The OECD has done 
work to address overly expansive interpretation of investment treaty obligations, 
including through efforts to increase the use of states’ powers to shape treaty 
interpretation.6 Those tools, however, remain under-used by both home states and 
unduly discounted by tribunals.7 Whether ISDS takes place through arbitration or a 
standing mechanism, it is important to try to understand, and address, those hurdles 
to a meaningful state voice in treaty interpretation and application.8 

c. Continuing engagement on the underlying rationale for and role of ISDS: Research 
on the costs and benefits of investment treaties and ISDS has been chipping away at 
the flawed notion that ISDS is pro-investment, and a policy against ISDS is anti-
investment.9 While the volume of academic and policy work on ISDS and its impacts 
has significantly increased, there remains an overall lack of evidence that investment 
treaties influence investment decisions.10 Additionally, even if an investment treaty is 
a factor that investors do consider when deciding where to invest, it is unclear that 
the role the treaty plays is important and influential enough to outweigh the risks of 
litigation and liability that treaties necessarily generate. It is also unclear that the 
distribution of costs and benefits across and within countries is defensible, much less 
desirable.  

Given these issues, it is essential that states are supported in efforts to meaningfully 
and timeously evaluate what types of investment protections and dispute settlement 

 
6 See, e.g., David Gaukrodger (2016), “The legal framework applicable to joint interpretive agreements of investment 
treaties,” OECD Working Papers on International Investment, No. 2016/01, OECD Publishing, Paris, 
https://doi.org/10.1787/5jm3xgt6f29w-en; Kathryn Gordon and Joachim Pohl (2015), “Investment Treaties over 
Time - Treaty Practice and Interpretation in a Changing World,” OECD Working Papers on International Investment, 
No. 2015/02, OECD Publishing, Paris, https://doi.org/10.1787/5js7rhd8sq7h-en. 
7 See, e.g., Ladan Mehrenvar and Lise Johnson (2022), “Missing Masters: Causes, Consequences, and Corrections for 
States’ Disengagement from then Investment Treaty System: Summary version,” available at 
https://infogram.com/1p76x2x6xkr1w0uzvw5npkqywpcnjexmkry?live. 
8 Id. 
9 See Joachim Pohl (2018), “Societal benefits and costs of International Investment Agreements: A critical review of 
aspects and available empirical evidence,” OECD Working Papers on International Investment, No. 2018/01, OECD 
Publishing, Paris, https://doi.org/10.1787/e5f85c3d-en. 
10 Id. See also Josef C. Brada, et al. (2020), “Does Investor Protection Increase Foreign Direct Investment? A Meta-
Analysis,” 35 JOURNAL OF ECONOMIC SURVEYS 34. 
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systems make sense in light of their domestic laws and policies, and other 
international law norms and commitments regarding climate change, environmental 
protection more broadly, and human rights. There is need for more extensive and 
ongoing impact assessments to ensure not only that treaties protect “defensive” 
policy space to adopt climate-related measures, but also that the treaties and ISDS 
provisions are not being used to frustrate climate policies in partner countries. 
Similarly, it is important to ensure that where actual or possible adverse impacts are 
identified, steps can be taken to avoid or mitigate them. 

d. Creating opportunities for bolder reforms: Recent practices in international 
investment treaties include the adoption of a state-to-state dispute resolution model 
(as opposed to an ISDS model) for all or some causes of action.11 However, states, 
particularly those with smaller economies, may face significant (often external) 
pressure to conclude investment treaties with relatively broad standards of 
investment protection and ISDS clauses that place appropriate climate and other 
public policies at risk. Such states may also face challenges in getting their treaty 
parties to terminate or amend existing treaties so as to eliminate or reduce the risk of 
ISDS provisions and the overly broad readings of state obligations that can emanate 
from those provisions. Intergovernmental work can help to ensure that states have 
both the political space to reject ISDS in new treaties and the legal tools to move away 
from it in existing agreements. This could be achieved, for instance, through a 
multilateral instrument to terminate or amend treaties removing advance consent to 
ISDS for all or some claims. Draft language for such an instrument has been proposed 
and is available here.  

Relatedly, the multilateral instrument currently envisaged as part of the UNCITRAL 
process in order to implement reforms could be used to efficiently move away from 
the current model of advance consent to ISDS. Discussions to date seem to envision 
an approach whereby states can sign on to such a multilateral instrument, and then 
through that instrument “opt in” to different specific reform options. The multilateral 
instrument and the components that states opt into can amend underlying 
investment treaties so as to supplement or replace those investment treaties’ 
procedural (or substantive) provisions.  

One possible option is for that multilateral instrument to, as a default rule, amend 
investment treaties so as to remove standing offers of consent to ISDS. If states then 
choose to do so, they could provide renewed offers of consent for all or some claims 
(potentially under different terms and conditions, and subject to additional 
limitations) when opting into a particular dispute settlement system or systems 
(whether that be a new standing multilateral investment court or reformed 

 
11 The USMCA is an example of both: it removes ISDS entirely as between the US and Canada, but keeps ISDS for 
certain claims against Mexico and the United States. The EU recently concluded investment agreements with China 
and Japan that do not include ISDS. Brazil’s investment treaties do not include ISDS, and also exclude certain 
substantive provisions such as those on indirect expropriation and “fair and equitable treatment.”  

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/wgiii_withdrawalconsent_0.pdf
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arbitration-based ISDS). Absent agreement by the underlying state parties to a given 
treaty to opt into a particular mode of dispute settlement, the default dispute 
settlement mechanism will be state-to-state dispute settlement.  
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