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Prompted by a host of corporate and accounting scandals, President Bush signed the Sarbanes-Oxley Act 
(“Sarbanes”) into law on July 30, 2002, the most sweeping piece of securities legislation enacted by Congress 
since the Great Depression.  

Sarbanes signals a trend toward increased scrutiny of apparent conflicts of interest and breaches of fiduciary 
duty.  This has prompted Curtis to remind our clients of certain well-established common law duties owed by 
directors and officers to their companies and stockholders.1 

The following topics will be addressed in Curtis’s A Review of Directors’ Fiduciary Duties Beyond Sarbanes: 

edition 1 –  Revisiting Dual Directorships 
In our first edition, we discussed the problems faced by directors in the U.S. who 
simultaneously serve on the boards of a parent company and its subsidiary and who must 
fulfill the fiduciary duties attendant to each position. 

edition 2 –  Revisiting Third-Party Liability 
In this edition we discussed the potential liability of tender offerors, parent companies and 
other controlling stockholders that transact or otherwise deal with directors of a counterparty. 
 

 
 
 
 
edition 3 –  Heightened Fiduciary Duties of Certain Officers 

 

edition 4 –  Directors’ Duties in Financially Distressed Companies 
This edition will discuss the manner in which the focus of a director’s fiduciary duties change 
from equityholders to debtholders, employees and other interested groups when a company 
becomes financially distressed. 
 

 

1 The following commentary focuses primarily on Delaware law due to the persuasiveness of Delaware court decisions in the area of 
corporate governance. 
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third in a series of four editions: 
heightened fiduciary duties of certain officers 

 
 

   edition 3 –  Heightened Fiduciary Duties of Certain Officers 
This edition examines the duties owed by officers to their companies and the possibility that officers, 
because of their greater familiarity with, and proximity to, the workings of the company, may be 
subject to a higher standard than directors.
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duties of officers: an introduction 
 
 A corporation’s board of directors has broad 
discretion to appoint officers to manage and operate the 
business of the corporation.2  These officers, including the 
CEO, CFO, General Counsel, President and others, owe 
fiduciary duties of care, loyalty and good faith3 to the 
corporation.  The fiduciary duties of officers are commonly 
understood to be on par with those owed by directors 
themselves, yet officers may in fact owe a greater duty. 

 As a fiduciary, an officer is required to act in good 
faith and in a manner that is reasonably within the best 
interests of the corporation.  Section 8.30 of the Model 
Business Corporation Act describes this undertaking as 
“the care that a person in like position would reasonably 
believe appropriate under similar circumstances.”  Among 
other requirements, officers must act in an informed 
capacity and may not waste corporate assets or engage in a 
transaction with the corporation in which they have an 
undisclosed conflict of interest.   

 It is presumed by most courts that compliance 
with these duties entitles officers to the protection of the 
business judgment rule.4   This presumption, however, has 
been challenged by a number of commentators who argue 
that officers, as agents of the corporation who lack a direct 
relationship with the shareholders, are not entitled to the 
defense of the business judgment rule.5 

 This article focuses on those instances in which 
the duties of an officer, by virtue of his or her importance 

                                                 
2 Officers often hold directorships in addition to their executive 

positions.  This article addresses only the duties of officers as officers, 
and does not discuss the duties that apply to officers who are also 
directors.  Unfortunately, this is a topic “that has received little 
attention from courts and commentators.”  A. Gilchrist Sparks III & 
Lawrence A. Hamermesh, Common Law Duties of Non-Director 
Corporate Officers, 48 Bus. Law. 215, 215 (1992).  Note that while an 
officer’s duties may be augmented by the provisions of an employment 
agreement, this article will not discuss the breadth of those additional 
duties. 

3 See Stanziole v. Nachtomi, 2004 U.S. Dist. Lexis 7375 (D. Del. 2004). 

4 See I Principles of Corporate Governance: Analysis and 
Recommendations § 4.01(c) (American Law Institute 1994). 

5 See Lyman P.Q. Johnson, Corporate Officers and the Business 
Judgment Rule, 60 Bus. Law. 439 (2005), arguing that the business 
judgment rule should not be available to officers to the same extent 
that it is available to directors. 

in the corporation’s executive hierarchy and involvement 
in the management of the business, may be subject to a 
higher standard than that applicable to directors.  This 
article further discusses the arguments presented by the 
proponents and opponents of entitling officers to the 
protection of the business judgment rule. 

greater standard of review than 
directors 
 
 The theory under which officers are deemed to be 
subject to a greater standard of review than are directors is 
grounded in the reality of the day-to-day involvement of 
the officers in the management of the corporation.6  As 
stated above, officers are bound by a duty of care, which is 
premised on the assessment of how a reasonable person 
would act in a similar situation.  Officers, because of their 
intimate involvement with the function and operation of 
the corporation’s business and their presumed 
understanding of each step of a contemplated transaction, 
typically have first-hand knowledge of the facts and 
circumstances to be considered in making business 
decisions.  Recognizing this involvement, Congress, the 
Securities and Exchange Commission, the New York Stock 
Exchange and the NASD have all imposed obligations 
upon the CEOs and CFOs of publicly traded firms, 
including the obligation to monitor and certify their 
corporation’s compliance with the securities laws.7 

Directors, on the other hand, are generally 
sporadically involved in the management of the 
corporation (and, likewise, may be only nominally 
compensated as well), and their knowledge of the business 
is often second-hand, derived solely from the reports of 
officers, employees and other advisers.8   Directors are 
inherently limited by their positions in the amount and 
quality of information that is available to them, and 
certainly they are limited in the extent to which they can 
control the functioning of the corporation on a daily basis. 

                                                 
6 See, e.g., Potter v. Pohland, 560 N.W.2d 389 (Minn. App. 1997); 3 

William Meade Fletcher, Fletcher Cyclopedia of the Law of Private 
Corporations, § 991 (Perm. Ed. 2002). 

7 This article does not purport to address those duties of officers arising 
under Sarbanes-Oxley or the rules of self-regulated organizations. 

8 In fact, the duty of care applicable to directors specifically permits 
reliance on the representations of officers and other corporate 
employees, as directors are not expected to undertake independent 
investigation into each aspect of the corporation’s business. 
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Therefore, it may be argued that the standard of a 
“reasonable officer” is more stringent than that of a 
“reasonable director.”  To this end, in making a business 
decision, an officer must exhibit greater care than would a 
director in a similar situation.  Officers are cautioned to 
recognize this distinction, especially in light of the 
possibility, discussed below, that the protection of the 
business judgment rule may not be fully afforded to them. 

the availability of the business 
judgment rule to officers 

Officers, unlike directors, are not elected by 
shareholders and therefore owe no direct duty to the 
shareholders.  Rather, officers are agents of their employer-
corporations.  The ability of any officer to bind his or her 
company to an agreement or to expend certain of the 
company’s assets derives from the agency authority 
delegated to the officer by the directors.   

As agents, officers owe the fiduciary duties 
discussed above to the corporation as the principal.  The 
agency relationship of an officer to a corporation closely 
resembles the relationship of a director to shareholders; 
however, an important difference is that the duties of 
directors derive from statute and common law while the 
duties of officers derive from the principles of agency law. 
This distinction has been noted by commentators who 
question whether an officer’s duties, while equal in name 
to those of the directors, should be analyzed differently by 
a court in assessing adherence to the applicable standards. 

An outgrowth of the foregoing distinction in the 
nature of the duties of officers and directors is the question 
of the availability of the business judgment rule to officers.  
This rule functions to insulate officers and directors from 
review by courts of the merit of a business decision taken 
in good faith.  The rule enables officers and directors to 
make potentially risky business decisions without fear of 
liability from shareholders in the event that the decided 
action causes the corporation harm.  Without the rule’s 
protection, an officer might be incentivized to take an 
extremely conservative approach in managing a company, 
avoiding transactions entailing even slight risk though 
promising significant shareholder value. 

Many commentators and nearly all courts have 
presumed that the business judgment rule is applicable to 
officers as well as to directors.9  It is in fact common for a 

                                                 
9 See supra n.4.  See also Potter, 560 N.W.2d at 391-92; Selcke v. Bove, 

629 N.E.2d 747 (Ill. App. Ct. 1994).  Chancellor Chandler stated that 

court, in referring to the corporate fiduciary duties, to 
simply state that they apply equally to both without citing 
precedent to support that position.10 

The argument to the contrary is that officers, as 
agents, should not be entitled to use the business judgment 
rule as a shield against judicial review of their business 
decisions, as the rule is inapplicable to agents under the 
common law theories of agency.11  It would require a 
judicial innovation to alter the principles of agency law to 
afford an agent the protection of the business judgment 
rule, and such innovation is unlikely to come without a 
detailed analysis by the courts. 

Further, agents are normally held to a standard of 
care that relies on the principles of negligence to determine 
a breach of the agent’s duty, which is a considerably more 
stringent threshold than the gross negligence standard to 
which directors are held.  The potential application of this 
higher standard to officers, together with the fact that the 
protections of the business judgment rule should arguably 
be altogether unavailable for them, raises the possibility 
that officers’ conduct may be subject to greater question 
and liability than that of directors. 

conclusion: recommendations to 
officers 

 
While, despite the dearth of supporting precedent, 

officers will most likely be afforded the protections of the 
business judgment rule, officers should nonetheless 
anticipate that the reasonableness of their actions will be 
intensely scrutinized and should carefully consider their 
duties and act upon the supposition that more may be 
expected of one who is “the master of the situation,”12 
immersed in the details of a corporation’s operations, than 
is expected of a director, whose primary function is to set 
the company’s overarching policies and objectives.  
Officers should, therefore, conduct themselves with a 
greater degree of care and an eye toward guarding against 
any presumption of negligence in the face of known facts. 

                                                                                 
“the fiduciary duties of officers have been assumed to be identical to 
those of directors.”  In re Walt Disney Co. Derivative Litig., C.A. No. 
15452, 2004 WL 2050138, at *3 (Del. Ch. Sept. 10, 2004).  

10 See, e.g., Guth v. Loft, 5 A.2d 503, 510 (Del. 1939). 

11 See, e.g., Lyman P.Q. Johnson, Corporate Officers and the Business 
Judgment Rule, 60 Bus. Law. 439 (2005) (cited in James A. Fanto, 
Directors’ and Officers’ Liability, 2nd Ed. § 2:3.3 (Practising Law 
Institute 2005)). 

12 Bates v. Dresser, 251 U.S. 524, 530 (1920). 
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for further information,  
please contact: 

marie-thérèse allen, partner 
email:   mallen@cm-p.com 
phone: +1 212.696.6066 
 

101 park avenue 
new york, ny 10178 
 

Ms. Allen is a partner in the Firm’s International Corporate 
department.  She has over twenty-five years of experience in 
representing U.S. and non-U.S. clients in numerous acquisitions 
and mergers; formation of strategic partnerships and joint 
ventures; establishment of new companies and the restructuring 
of existing businesses; financing and capitalization matters; 
privatization and infrastructure projects; general corporate 
commercial matters, including sale, purchase and lease 
arrangements,  and secured transactions; corporate governance 
matters; executive employment and benefit matters; distribution 
and franchising arrangements; and technology transfers, 
licensing and trademark matters.  Ms. Allen has extensive 
expertise in handling complex transactions involving multiple 
foreign jurisdictions. 
 
colby b.h. jenkins, associate 
email:   cjenkins@cm-p.com 
phone: +1 212.696.8885 
 
101 park avenue 
new york, ny 10178 
 

Mr. Jenkins is an associate in the International Corporate 
department. He concentrates on both domestic and international 
transactions relating to the legal aspects of professional 
investment management. Mr. Jenkins’s practice includes the 
formation, structuring and ongoing compliance requirements of 
U.S. and offshore collective investment vehicles, including 
private equity funds and hedge funds, and he has advised US and 
foreign clients on the regulatory framework applicable to both 
registered investment advisers and registered investment 
companies. Mr. Jenkins’ other areas of practice include general 
corporate law, state and federal securities law and general 
commercial matters.  Mr. Jenkins received his J.D. from The Law 
School of the University of Chicago in 2003 and his B.A. in 
English, Phi Beta Kappa, magna cum laude, from Duke 
University.    

 
 

 
joshua s. geller, associate 
email:   jgeller@cm-p.com 
phone: +1 212.696.6953 
 
101 park avenue 
new york, ny 10178 
 
Mr. Geller is an associate in the Firm’s International Corporate 
department. He has experience in the representation of U.S. and 
foreign investment management clients in the areas of hedge fund 
and private equity fund screening, domestic and offshore fund 
formation and ongoing U.S. regulatory compliance, and in cross-
border corporate transactions, including mergers and 
acquisitions and corporate restructurings.  Mr. Geller received 
his J.D. from The Fordham University School of Law in 2005 and 
his B.A. in Economics, magna cum laude, from Yeshiva 
University.   
 
 
 
 
 
 
 
 
 
 

 

about curtis 
 
Curtis is headquartered in New York, with branch 
offices in Frankfurt, Houston, London, Mexico City, 
Milan, Muscat, Stamford, Paris and Washington, D.C. 
Curtis’ core practices of International Corporate Law, 
Finance and Litigation are complemented by numerous 
specialty areas, including: Admiralty, Banking & 
Regulatory, Bankruptcy & Creditors’ Rights, 
Environmental, Immigration, Intellectual Property, Real 
Estate, Tax, and Trust & Estates.   

 
The material contained in Curtis’s Corporate Governance 
Client Alert is only a general review of the subjects 
covered and does not constitute legal advice.  No legal or 
business decision should be made based solely on its 
contents.  For reprint permission or to be added to Curtis’s 
Client Alert Distribution List, please contact Ms. Greta 
Schneider at +1 212.696.6975 or at gschneider@cm-p.com.   

 


