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On December 1, 2006, the much anticipated 
new Federal Rules of Civil Procedure went into 
effect, directly addressing for the first time 
issues of electronic discovery, or what the new 
Rules call “electronically stored information” 
(“ESI”).  The introduction of the new Rules has 
heightened businesses’ anxiety about U.S. civil 
litigation, and has raised concerns about 
collateral disputes involving millions of 
electronic documents and untold litigation 
costs.  Moreover, inaccurate reports have 
circulated in the media to the effect that, going 
forward, U.S. businesses will have to preserve 
all electronic documents.  This Client Alert will 
summarize some of the key issues companies 
can address now to avoid major disruptions 
caused by litigating under the new Rules, and 
will try to debunk some of the myths 
surrounding the new Rules. 

Key Issues to Tackle Now 

The new Rules re-shape how discovery will be 
conducted in federal courts, by requiring 
lawyers and litigants to address early on the 
issues surrounding ESI.  As such, businesses 
should examine key areas addressed by the 
new Rules to ensure that they are in 
compliance, and to minimize any disruption 
caused by the new Rules. 

 

What Must Companies Understand? 

As an initial matter, companies must 
understand the regulatory environment in 
which they operate, determine if that 
regulatory environment imposes document 
retention obligations, ensure they are meeting 
those obligations and then monitor those 
obligations for compliance on an ongoing basis.  
For example, the Securities Exchange Act and 
the rules promulgated thereunder impose 
document retention obligations on broker-
dealers, and New York insurance regulations 
impose document retention obligations on 
insurance agents, brokers and consultants.  In 
the absence of statutory or regulatory 
obligations, generally, a duty to preserve 
evidence, including ESI, arises only after a 
party reasonably anticipates litigation (i.e., it 
knows or reasonably should know litigation is 
foreseeable).  Once a party is on notice to retain 
documents, whether by statute, regulation or 
because it reasonably anticipates litigation, a 
duty to preserve attaches. 

In order to effectively retain the relevant 
information and to avoid any inadvertent (and 
potentially costly) destruction or spoliation of 
evidence, businesses must fully understand 
how their records and documents are stored 
and maintained.  Key business personnel 
should meet and discuss with key records and 
IT personnel how the company manages and 
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stores its information.  Records and IT 
personnel should map all information sources 
so key business personnel and counsel 
understand what information is maintained, 
where it is maintained, how it is maintained, 
how long it is maintained and who maintains it. 

The new Rules underscore the importance of 
understanding how and where information is 
maintained.  For example, new Rule 26(f)(3) 
requires parties to meet and confer at least 21 
days before the initial scheduling conference 
with the court to discuss the preservation and 
disclosure of ESI.  New Rule 26(a)(1)(B) 
imposes new initial disclosure obligations upon 
parties in federal litigation, requiring parties, 
without awaiting a request, to provide a copy 
of, or a description by category and location of, 
ESI as part of their initial disclosures.  These 
initial disclosures must be made no later than 
14 days after the initial discovery conference 
unless a different time is set by stipulation or 
court order.  New Rules 16(b)(5) and 34(b) 
require parties to discuss, during this same 
initial discovery conference, the form in which 
they want the ESI produced.  New Rule 16(b)(6) 
similarly requires discussion of privilege issues 
at this conference.  

Companies should be familiar with new Rule 
26(b)(2)(B).  This rule provides that a party need 
not produce, but must still preserve, ESI that is 
not “reasonably accessible” because of undue 
burden or cost, such as information on backup 
tapes.  If the requesting party moves to compel 
the ESI, the responding party must show that 
the information is not reasonably accessible due 
to undue burden or cost.  Even if the 
responding party can make that showing, the 
court may still order the production of the ESI  

for “good cause.”  “Good cause” is determined, 
generally, by weighing the costs associated 
with obtaining the information against the 
requesting party’s need for the information.1 

Businesses and counsel must also be aware of 
the changes concerning interrogatories.  Under 
prior Rule 33(d), it was sufficient for the 
responding party to an interrogatory to specify 
the records from which the answer to the 
interrogatory could be obtained and to provide 
access to those records when the burden of 
deriving or ascertaining the answer was 
substantially the same for either party.  The 
specification had to be sufficiently detailed to 
permit the requesting party to locate and to 
identify, as readily as the responding party, the 
records from which the answer could be 
ascertained.  The same is now true under new 
Rule 33(d), but parties must consider the 
restrictions imposed by new Rule 33(d) as they 
pertain to ESI. 

New Rule 33(d) requires the responding party 
to provide the requesting party a “reasonable 
opportunity to examine, audit, or inspect” the 
records said to contain the requested 
information.  Depending on the circumstances, 
this “may require the responding party to 
provide some combination of technical support, 
information on application software, or other 
assistance.”2   The responding party may also 
be required to provide the requesting party 
“direct access to its electronic information 
system” if that is necessary to enable the 
requesting party to derive or ascertain the 
answer from the ESI as readily as the 
responding party.3   Since such access may raise 

                                                 
1  See Fed. R. Civ. P. 26(b)(2)(C). 
2  Fed. R. Civ. P. 33 Advisory Committees Notes. 
3  Id. 
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concerns about confidentiality or privacy, the 
Advisory Committee Note that accompanies 
the Rule states that the “responding party’s 
need to protect sensitive interests of 
confidentiality or privacy may mean that it 
must derive or ascertain and provide the 
answer itself rather than invoke Rule 33(d).”4  

What Can Companies Do Now? 

A key step that companies can take in advance 
of litigation to better position themselves in the 
event of litigation is to review their document 
retention policies.  Document retention policies 
are critical to effectively retaining documents 
and avoiding inadvertent destruction or 
spoliation of evidence.  This policy will 
establish a foundation for a company’s effective 
document management program and will 
provide justification for the routine destruction 
of documents by establishing reasonable and 
objective standards for their disposal. 

There is no one-size-fits-all document retention 
policy.  Companies must design and implement 
a document retention policy that permits the 
retention of critical business information, does 
not interfere with the businesses’ operations, 
and meets all regulatory and other legal 
requirements. 

Effective document retention policies have 
several common features.  The policy should be 
formal and in writing.  It should address 
records in both paper and electronic form.  It 
must be actively and rigorously enforced 
against management and employees alike.  The 
policy should set presumptive limits (e.g., the 
maximum time a document may be retained or 
the amount of e-mail a person may keep in their 

                                                 
4  Id. 

in-box) for how long information is maintained.  
An effective policy should specify where 
information may be stored (e.g., on servers and 
not on hard drives).  The policy must allow for 
suspension of routine document destruction in 
the event the company reasonably anticipates 
litigation, at which point preservation 
obligations attach.  Finally, it should provide a 
roadmap to assist counsel in responding to 
discovery requests or government 
investigations. 

Myths 

Businesses should also be aware of myths 
concerning the new Rules. 

Myth #1:  All emails must be retained, or U.S. 
companies must “track” all e-mails 

When the new Rules went into effect on 
December 1, 2006, a widely circulated 
Associated Press story incorrectly reported that, 
under the new Rules, all “U.S. companies will 
need to keep track of all the e-mails, instant 
messages and other electronic documents 
generated by their employees . . . .”5 

This is simply not true.  As discussed above, 
unless there is a statutory or regulatory 
obligation to preserve documents, a party’s 

                                                 
5 

http://apnews.myway.com/article/20061201/D8
LNRQB80.html; 
http://www.cmswire.com/cms/enterprise-
cms/finding-gold-in-new-ediscovery-provisions-
000952.php; Christopher S. Rugaber, New E-
Discovery Rules Benefit Some Firms, Dec. 4, 2006 
at http://www.cio-
today.com/story.xhtml?story_id=12200C1W6ML
K; 
http://news.moneycentral.msn.com/provider/pr
oviderarticle.aspx?Feed=AP&Date=20061201&ID
=6239820. 
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duty to preserve evidence, including ESI, only 
attaches when that party reasonably anticipates 
litigation.  Thus, absent such a duty, a business 
may freely discard information, including ESI. 

Myth #2:  Writing over backup tapes is “virtual 
shredding” 

Also included in that same Associated Press 
story was an assertion equating the writing 
over of backup tapes with “virtual shredding.”  
There, the article stated:  “Under the new rules, 
an information technology employee who 
routinely copies over a backup computer tape 
could be committing the equivalent of ‘virtual 
shredding.’” 

Again, this is incorrect.  The preservation of 
backup tapes or any other evidence is driven by 
whether the party is under an obligation to 
preserve the evidence.  Absent a duty to 
preserve the evidence, the destruction of that 
evidence imposes no penalty. 

Moreover, this myth ignores the safe harbor 
carved out by new Rule 37(f).  Under that Rule, 
a party is provided a limited protection against 
sanctions for the party’s inability to produce 
ESI.  When information is lost as a result of the 
“routine, good-faith operation of an electronic 
information system,” a party may not be 
sanctioned, absent “exceptional circumstances.”  
However, according to the Advisory 
Committee Notes, under certain circumstances, 
“good faith” in the “routine operation of an 
information system may involve a party’s 
intervention to modify or suspend certain 
features of that routine operation to prevent the 
loss of information,” if the party is under a 
duty, statutory, regulatory or because the party 

reasonably anticipates litigation, to preserve 
such information.6    

New Rule 37(f) still permits sanctions for loss of 
information.  This recognizes that a court 
should provide remedies to protect an entirely 
innocent party requesting discovery against 
serious prejudice arising from the loss of 
potentially important information, even where 
the information is lost in the good-faith routine 
operation of the company’s electronic systems. 

Conclusion 

While it is still not entirely clear what impact 
the new Federal Rules of Civil Procedure will 
have, businesses can mitigate any negative 
effects resulting from these changes by 
understanding the regulatory environment in 
which they operate, implementing an effective 
document retention policy, understanding their 
retention obligations and understanding how 
their company maintains and stores its 
information.

                                                 
6  Fed. R. Civ. P. 37 Advisory Committees Notes. 
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A partner in the Litigation Department in New 
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degree in engineering from Columbia, a master's 
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doctorate in applied mathematics from Harvard.  
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of commercial litigation and arbitration and white-
collar criminal defense, as well as in government 
enforcement proceedings and internal corporate 
investigations. Mr. Semmelman's recent matters 
have involved securities fraud, options backdating, 
market timing, insider trading, real estate valuation, 
business valuation, intellectual property, tax fraud, 
embezzlement, money laundering, breach of 
contract, breach of fiduciary duty, insurance 
coverage disputes, and product liability.  
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