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Protecting Client Communications With Foreign Counsel From Discovery in U.S.
Litigation
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oreign companies that assume their communica-
F tions with their own non-U.S. in-house or outside
counsel will automatically be treated as privileged
and protected from discovery in U.S. litigation may face
a rude shock. In several decisions, U.S. courts have re-
quired non-U.S. parties to disclose communications
with their non-U.S. in-house counsel and with their un-
licensed non-U.S. outside counsel. Companies can miti-
gate the risk of disclosure by including licensed U.S.
counsel in their legal communications whenever there
is a plausible risk of future U.S. litigation.
The rationale for refusing to accord privilege protec-
tion to communications with foreign in-house counsel
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or with unlicensed foreign outside counsel varies. In
some cases, the court applied U.S. law and held that the
attorney-client privilege does not cover communica-
tions with counsel who are not members of the foreign
country’s bar (or an equivalent organization). This was
so even though the unlicensed counsel were function-
ing as lawyers and were permitted to do so under the
foreign country’s laws. In other cases, U.S. courts ap-
plied the law of the foreign country and ruled that the
laws of that country did not protect communications
with unlicensed counsel. Nor can privilege be bestowed
through a contractual choice-of-law provision. In one
recent securities fraud case, the court held that contrac-
tual choice-of-law provisions did not control which na-
tion’s privilege law applied.

In two recent cases, the U.S. District Court for the
Southern District of New York ruled that as a matter of
U.S. law, the attorney-client privilege does not protect
communications with non-U.S. in-house counsel who
are not members of the bar of their country. In the first
case, Wultz v. Bank of China,' the court rejected claims
of privilege with respect to communications between
Bank of China and its unlicensed in-house counsel lo-
cated in China, even though bar membership is not re-
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quired to serve as in-house counsel in China.? Bank of
China had argued that privilege questions concerning
non-U.S. lawyers should be governed by a “functional”
test. Under such a test, communications with a person
who is “ ‘competent to render legal advice and is per-
mitted by law to do so’ ”” would be accorded the protec-
tion of the privilege.? The court rejected this argument
and strictly applied the requirement that a lawyer be “a
member of the bar of a court” for the privilege to ap-
ply.* Bank of China was subsequently compelled to dis-
close documents related to an internal investigation be-
cause the investigation had been conducted by the in-
house legal team without the oversight of licensed
outside counsel.’

The issue arose again in Anwar v. Fairfield Green-
wich Ltd.,° an investment fraud case in the Southern
District of New York. There, the court again rejected
the functionality test, and declined to apply the privi-
lege to communications with an unlicensed in-house
counsel in the Netherlands.

Though the issue has not been addressed at the ap-
pellate level, the district court decisions demonstrate
that communications with unlicensed foreign in-house
or outside counsel are at risk of disclosure in the event
of U.S. litigation or—even more troubling—in the event
of U.S. government investigation.

In a second line of case law, U.S. courts have applied
the law of the foreign country to deny privilege protec-
tion to communications with in-house counsel. These
cases are difficult to generalize because laws concern-
ing in-house attorney-client privilege vary considerably
across nations.” For example, in one case, the court or-
dered disclosure of communications with French in-
house counsel because they are not permitted to main-
tain their bar membership, and are explicitly excluded
from that country’s attorney-client privilege protec-
tions.® In another case, the court held that Switzerland
does not protect communications with in-house coun-
sel, regardless of bar membership.® The court there
held that the existence of a legally-mandated secrecy
obligation, enforceable by sanctions under Swiss em-
ployment law, was not equivalent to a privilege and
would not provide a basis for preventing disclosure in
U.S. litigation.'® The court acknowledged that under
Swiss law, mandatory disclosure of documents would
be unlikely, given the lack of broad discovery in Swiss
civil litigation; nevertheless, the court held that the lack
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of an applicable evidentiary privilege under Swiss law
left the communications with in-house counsel unpro-
tected from discovery in U.S. litigation.'!

Not all courts, however, have been so narrow in their
analysis of the privilege laws of countries with limited
civil discovery procedures. For example, in Astra Ak-
tiebolag v. Andrx Pharmaceuticals,'? the court applied
U.S. law rather than Korean law because it concluded
that the documents would not have been discoverable
in litigation in Korea due to Korea’s policy restricting
discovery, and that “principles of comity” required the
court to give deference to that policy. And while the ra-
tionale under Korean law would not have been based on
privilege but rather on more general discovery restric-
tions, the court achieved its desired outcome by finding
the communications with in-house counsel privileged
under U.S. law.

While the court in Astra stretched as far as it could to
attain its desired result, that is not how the majority of
courts have addressed the issue. Generally, U.S. courts
have found communications with foreign in-house
counsel to be privileged only when presented with
proof of the existence of a specific legal privilege gov-
erning in-house counsel under the law of the relevant
jurisdiction. The absence of such proof has led to recent
denials of privilege claims by courts applying the laws
of France,'® India,'* the Netherlands,!® China,'® and
Russia.'”

U.S. Courts Do Not Defer to Contractual
Choice-of-Law Provisions With Respect to
Privilege Issues

A choice-of-law provision in the contract that under-
lies the litigation does not necessarily control which ju-
risdiction’s privilege law applies. In determining which
law to apply to an international privilege dispute, U.S.
courts generally apply the “touch base” test articulated
in Golden Trade, S.r.L. v. Lee Apparel Co.'® Under this
test, “any communications touching base with the
United States will be governed by the federal discovery
rules while any communications related to matters
solely involving [a foreign country] will be governed by
the applicable foreign statute.”'® When choosing
among foreign statutes, the court will seek to apply the
law of the jurisdiction with “the most direct and com-
pelling interest in whether [attorney-client] communi-
cations are to be publicly disclosed.”?°

U.S. courts have disregarded contractual choice-of-
law provisions in favor of the “touch base” test. In Vel-
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eron Holding, B.V. v. BNP Paribas S.A.,*! a securities
fraud case in the Southern District of New York, an in-
vestment agreement was expressly governed by Cana-
dian law, and a second agreement was expressly gov-
erned by British law. The plaintiff’s attorneys, some of
whom were in-house, others of whom were unlicensed
outside counsel, were based in Russia and the Nether-
lands.?? The court looked to the interests of the forums,
not the parties, in determining whether communica-
tions should be protected from disclosure.?® Noting that
“the only connection the United Kingdom and Canada
have to the communications at issue is through choice
of law clauses in the relevant contracts,” the court ruled
that the interests of Russia and the Netherlands in “the
uniform application of attorney-client privilege law for
Russian and Dutch attorneys and for communications
that occur in their respective countries” outweighed the

21 Veleron, 2014 BL 233660 at *5.

interests of the UK. and Canada.?* Because Russian
privilege law does not protect communications with in-
house counsel or unlicensed lawyers, and Dutch law
does not recognize attorney-client privilege for commu-
nications with unlicensed lawyers, the court rejected
Veleron’s privilege claims.?®

According Protection to Communications
With Unlicensed Foreign Counsel

To help ensure that a communication with foreign
counsel will be protected by the attorney-client privi-
lege during U.S. litigation, the communication should
include at least one attorney who is unequivocally
within the privilege. This can be accomplished by in-
volving licensed U.S. counsel in all legal discussions.
The presence of U.S. counsel would strengthen an argu-
ment that U.S. privilege law should apply under the
“touch base” test, and that the communication should
be protected from disclosure in U.S. litigation.

*21d. at *5. > 1d.
#1d. *Id. at *6.
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