
 

 
 
 

INTERNATIONAL TRADE CLIENT ALERT  UPDATE: MAY 29, 2015 

BEA REPORTING REQUIREMENTS: U.S. DIRECT INVESTMENT ABROAD (BE-10 
SURVEY) AND FOREIGN DIRECT INVESTMENT IN THE UNITED STATES (BE-13 SURVEY) 

As part of its ongoing effort to compile economic data on investment flows into and out of the 
United States, the U.S. Department of Commerce’s Bureau of Economic Analysis (“BEA”) requires 
that U.S. businesses complete mandatory surveys regarding certain investments outside the 
United States, as well as in respect of certain acquisition, investment and expansion transactions 
in the United States by or involving foreign investors. These surveys, which are conducted 
pursuant to the International Investment and Trade in Services Survey Act (the “Survey Act”), 
include the Benchmark Survey of U.S. Direct Investments Abroad (“BE-10 survey”) and the 
Survey of New Direct Investment in the United States (“BE-13 survey”), each of which is discussed 
in greater detail below.  

U.S. persons subject to the applicable reporting requirements, including operating companies, 
investment funds and individuals, must complete the BE-10 and BE-13 surveys regardless of 
whether they are contacted by the BEA or have previously been required to complete these or 
other BEA surveys.  In addition, where U.S. outbound and inbound investment relationships both 
exist within the same group of companies, applicable BE-10 and BE-13 forms may be required 
from U.S. entities at different levels of the ownership chain. BE-10 reports for 2014 must be filed 
by June 30, 2015 for first time filers of BEA U.S. direct investment abroad surveys.  For other 
filers, BE-10 reports for 2014 were due by May 29, 2015 or June 30, 2015 depending on the 
activities to be reported. BE-13 reports must be filed no later than 45 days after the relevant 
transaction, with retroactive reports for most 2014 transactions having been due by January 12, 
2015. Failure to complete a required BE-10 or BE-13 survey may result in certain civil or criminal 
penalties. 

BE-10 Survey 

The BE-10 survey is a comprehensive statistical survey conducted every five years to gather 
economic data on investments by U.S. businesses outside the United States. Each U.S. person that 
had a “foreign affiliate” at any time during its 2014 fiscal year (each such U.S. person, a “U.S. 
Reporter”)1 is required to respond to the BE-10 survey by completing the applicable BE-10 forms 
described below. For purposes of the BE-10 survey, “foreign affiliate” means any incorporated 
foreign business enterprise in which a U.S. person has direct or indirect ownership2 or control of 

                                                   
1 If the U.S. person is a corporation or other business enterprise, the U.S. Reporter is the “fully consolidated U.S. 
domestic enterprise”, which means (i) a U.S. business enterprise whose voting securities are not owned more 
than 50% by another U.S. business enterprise and (ii) proceeding down each ownership chain from that U.S. 
business enterprise, any U.S. business enterprise whose voting securities are more than 50% owned by the U.S. 
business enterprise above it. Foreign branches and all other foreign affiliates are excluded from the 
consolidation. 
2 Indirect ownership is determined by multiplying the direct ownership percentage held at the first entity in the 
ownership chain by the percentage held in each successive entity in the chain. For example, where a U.S. person 
owns 50% of foreign affiliate “A” that itself owns 75% of foreign affiliate “B”, the U.S. person’s indirect 
ownership percentage of foreign affiliate “B” is 37.5% (50% * 75%  = 37.5%). 
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at least 10% or more of the voting stock, or an equivalent interest in an unincorporated foreign 
business enterprise, including a branch.  

In general, entities organized outside the United States will not qualify as a U.S. Reporter and will 
not be required to respond to the BE-10 survey; however, if the foreign entity owns a 10% or 
greater voting equity interest in a business organized in the United States (a “U.S. affiliate”), 
which in turn owns a 10% or greater voting equity interest in a foreign affiliate, that U.S. affiliate 
will be required to file the applicable BE-10 forms. 

BE-10 Forms 

To complete the BE-10 survey, a U.S. Reporter must file a Form BE-10A for itself and one or more 
of the following forms in respect of each of its foreign affiliates: Forms BE-10B, BE-10C and BE-
10D.3   

1. Form BE-10A. A U.S. Reporter must file a complete Form BE-10A if any one of the 
following three items was greater than $300 million (positive or negative) at any 
time during the U.S. Reporter’s 2014 fiscal year: (i) total assets, (ii) sales or gross 
operating revenues excluding sales taxes, or (iii) net income after provision for U.S. 
income taxes. If the U.S. Reporter did not meet any of these requirements, it need 
only complete items 1 through 42 and 97 through 114 of the Form BE-10A. 

2. Form BE-10B. A U.S. Reporter must file a Form BE-10B for each majority-owned 
foreign affiliate if any one of the following three items was greater than $80 million 
(positive or negative) at any time during the foreign affiliate’s 2014 fiscal year: (i) 
total assets, (ii) sales or gross operating revenues excluding sales taxes, or (iii) net 
income after provision for foreign income taxes. (Items (i) through (iii), the 
“Covered Items”). 

3. Form BE-10C. A U.S. Reporter must file a Form BE-10C for: 

a. each majority-owned foreign affiliate for which any one of the Covered Items 
was greater than $25 million (positive or negative) but no one of the Covered 
Items was greater than $80 million (positive or negative) at any time during the 
foreign affiliate’s 2014 fiscal year; 

b. each minority-owned foreign affiliate for which any one of the Covered Items 
was greater than $25 million (positive or negative) at any time during the 
foreign affiliate’s 2014 fiscal year; and 

                                                   
3 Although the instructions to the BE-10 survey state that a U.S. person must file a “BE-10 Claim for Not Filing” 
even if it did not have a foreign affiliate during its 2014 fiscal year, the video tutorial on the BEA’s website 
(http://www.bea.gov/surveys/respondent_be10.htm) indicates that such a filing is required only from U.S. 
persons notified by BEA about the need to respond to the BE-10 survey. 
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c. each foreign affiliate (i) for which no one of the Covered Items was greater than 
$25 million (positive or negative) at any time during the foreign affiliate’s 2014 
fiscal year and (ii) that is a foreign affiliate parent of another foreign affiliate for 
which the U.S. Reporter filed a Form BE-10B or BE-10C. 

4. Form BE-10D: A U.S. Reporter must file a Form BE-10D for each foreign affiliate 
(i) for which none of the Covered Items was greater than $25 million (positive or 
negative) at any time during the foreign affiliate’s 2014 fiscal year and (ii) that is 
not a foreign affiliate parent of another foreign affiliate for which the U.S. Reporter 
filed a Form BE-10B or BE-10C. 

Information to be Reported 

The information to be reported on the BE-10 forms includes the legal identity and form of 
organization of the U.S. Reporter and its foreign affiliates, sales and employment data, contract 
manufacturing services, financial and operating data, exports and imports of goods, and 
investments and transactions between the U.S. Reporter and its foreign affiliates. 

Reporting Deadlines  

Completed BE-10 forms must be filed with the BEA by no later than May 29, 2015 for U.S. 
Reporters required to file fewer than 50 forms, and by no later than June 15, 2015 for U.S. 
Reporters required to file 50 or more forms; however, the BEA has extended the deadline to June 
30, 2015 for all first time filers of BEA U.S. direct investment abroad surveys. The BEA has 
indicated it will consider reasonable requests for an extension of the filing deadline.  Any such 
request must be received no later than the original due date and must include substantive reasons 
why the extension is required.  

BE-13 Survey  

BE-13 surveys solicit information from U.S. businesses on certain acquisition, investment and 
expansion transactions by or involving foreign investors.  The current BE-13 reporting 
requirements reinstate previous reporting obligations that were discontinued in 2009. The 
reinstated BE-13 survey provides information that the BEA uses to measure the amount of new 
foreign direct investment in the United States, and also as a source of identifying U.S. entities that 
may be required to file other related BEA surveys.  

Reportable Transactions and Applicable BE-13 Forms 

Generally, BE-13 forms must be filed to report specified types of transactions.  This is in contrast 
to other BEA surveys forms, which must be filed on a periodic rather than transactional basis. 

The following BE-13 forms must be filed to report the indicated types of transactions involving 
acquisition or ownership by foreign persons of voting interests in certain U.S. entities or business 
operations: 
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1. Form BE-13A: the acquisition by a foreign entity of a voting interest (directly or 
indirectly through an existing U.S. affiliate) in a U.S. entity or an equivalent interest 
in an unincorporated U.S. business in a transaction where (i) the U.S. entity or 
business will operate as a separate legal entity, (ii) the total cost of the acquisition is 
more than $3 million, and (iii) as a result of the acquisition the U.S. entity becomes 
a U.S. affiliate of the foreign entity (i.e., the foreign entity owns, directly or 
indirectly, 10% or more of the voting interest of the acquired U.S. entity) (such 
foreign entity, the “foreign parent”); 

2. Form BE-13B: the establishment by a foreign entity (or an existing U.S. affiliate of a 
foreign parent) of a new legal entity in the United States where (i) the projected 
total cost to establish the new entity is more than $3 million and (ii) the new entity 
is a U.S. affiliate of the foreign entity (i.e., the foreign entity owns, directly or 
indirectly, 10% or more of the new entity’s voting interest); 

3. Form BE-13C: the acquisition by an existing U.S. affiliate of a foreign person of a 
U.S. entity or business which is merged into the existing U.S. affiliate, where the 
total cost of the acquisition is more than $3 million; and 

4. Form BE-13D: the expansion by an existing U.S. affiliate of a foreign parent to a 
new facility in the United States, where the projected total cost of the expansion is 
more than $3 million. 

The following BE-13 forms must also be filed to report the indicated changes or status: 

1. Form BE-13E (reporting form as yet unavailable): developments relating to an 
established or expanded entity that was still under construction at the time of a 
previous BE-13 filing; and 

2. Form BE (Claim for Exemption): if a transaction meets all the requirements for a 
Form BE-13A, BE-13B, BE-13C or BE-13D other than the $3 million investment 
threshold, or if the BEA notifies a company of a BE-13 filing requirement but the 
requirements of none of the other BE-13 forms are met. 

Depending on the structure and timing of a transaction or series of related transactions, multiple 
BE-13 forms may be required.    

Reporting Party 

The U.S. affiliate in or through which the foreign parent makes or owns its U.S. investment 
(rather than the foreign parent) is responsible for filing any required BE-13 forms.  Where a 
foreign parent holds multiple layers of investments in the United States, the U.S. entity directly 
owned by the foreign parent is required to file consolidated BE-13 forms covering itself and all 
U.S. businesses 50% of whose voting securities (or the equivalent) are owned by the reporting 
U.S. entity. 
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Information to be Reported 

The information to be reported on the BE-13 forms includes data on the reportable transaction, 
the foreign parent’s ownership and certain financing and operating data. 

Effective Date and Reporting Deadlines 

The reinstated BE-13 survey requirements became effective in November 2014; however, they 
apply retroactively to transactions occurring starting January 1, 2014.   

Reports on Forms BE-13A, BE-13B, BE-13C, BE-13D and BE-13 (if triggered by a transaction that 
meets the reporting requirements other than the $3 million threshold) must be filed no later than 
45 days after the relevant acquisition or investment transaction; reports on Form 13E must be 
filed annually; and reports on Form BE-13 (if triggered by BEA notification) must be filed no later 
than 45 days following the BEA notification.  Reports for transactions that took place on or prior 
to the November 2014 BE-13 effective date were due in Janauary 2015.  The BEA has informally 
indicated that it is taking a pragmatic approach to applications for extension of this deadline. 

The BEA will also notify companies it identifies as subject to the BE-13 reporting requirements on 
an ongoing basis as the BEA becomes aware of potentially reportable investments or when annual 
cost updates are needed; however, unlike the case with most other BEA surveys, if the applicable 
reporting requirements are met, U.S. businesses subject to the BE-13 reporting requirements 
must file the applicable reports regardless of whether or not they are contacted by the BEA. 

Potential Penalties 

Failure to make a required BE-10 or BE-13 filing may result in equitable relief commanding the 
offender to make the required filing and may subject the offender to civil penalties of between (i) 
$2,500 and $25,000 in the case of the BE-10 filing and (ii) $2,500 and $32,500 in the case of the 
BE-13 filing. Willful failure to file a required form may subject the offender to criminal penalties, 
including fines of up to $10,000 and, if the offender is an individual, imprisonment for not more 
than one year, or both. Such penalties may also be levied against any officer, director, employee or 
agent who knowingly participates in the willful failure to make a required filing. 

Confidentiality of BEA Survey Information 

Under the Survey Act, survey reports provided to the BEA are confidential and may be used only 
for analytical or statistical purposes.  In particular, BEA cannot grant access to reported 
information to other government agencies for tax, investigative or regulatory purposes, and 
copies of survey reports retained by the BEA are immune from legal process.  
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About Curtis 

Curtis, Mallet-Prevost, Colt & Mosle LLP is a leading international law firm.  Headquartered in 
New York, Curtis has 17 offices in the United States, Latin America, Europe, the Middle East and 
Asia.  Curtis represents a wide range of clients, including multinational corporations and financial 
institutions, governments and state-owned companies, money managers, sovereign wealth funds, 
family-owned businesses, individuals and entrepreneurs.   

For more information about Curtis, please visit www.curtis.com. 

Attorney advertising.   The material contained in this Client Alert is only a general review of the 
subjects covered and does not constitute legal advice.   No legal or business decision should be 
based on its contents. 

For further information, contact: 

 

Valarie A. Hing 
Partner 
vhing@curtis.com 
212.696.6943 

 

Ryan C. Hansen 
Counsel 
rhansen@curtis.com 
212.696.8805 
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