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In a major defense victory, a state appellate court in 
Florida in a 2-1 decision reversed the enormous 
$1.58 billion judgment entered in favor of Coleman 
(Parent) Holdings Inc. (“CPH”) against Morgan 
Stanley & Co., Inc. (“Morgan Stanley”).1  The 
CPH/Morgan Stanley dispute arose out of the 1998 
merger between The Coleman Company and 
Sunbeam, Inc. and Sunbeam’s later collapse.  CPH 
was the majority owner of The Coleman Company 
and Morgan Stanley was Sunbeam’s investment 
banker in the transaction. CPH later sued Morgan 
Stanley for fraud.  The trial court sanctioned Morgan 
Stanley for discovery abuses related to e-discovery 
issues and granted CPH’s motion for a partial 
default judgment.  A jury ultimately awarded CPH 
$604 million in compensatory damages and $850 
million in punitive damages.  On March 21, 2007, an 
appellate court reversed. 

expert failed to prove damages 

The appellate court reversed the trial court, 
concluding that CPH failed to prove damages 
because its expert did not prove the actual, “fraud-
free” value of the Sunbeam shares CPH received on 
the date of the transaction.  Instead, the expert 
incorrectly measured damages based on the stock’s 
value years after the transaction. 

Pursuant to the merger agreement, Sunbeam bought 
all of the Coleman stock and paid CPH 
approximately half of the purchase price with 
Sunbeam stock.  The transaction closed March 30,  

                                                 
1 Morgan Stanley & Co., Inc. v. Coleman (Parent) 
Holdings Inc., No. 4D05-2606, 2007 Fla. App. LEXIS 
4167 (Mar. 21, 2007).   

 
1998.  The merger agreement contained a “lockup” 
restriction, limiting CPH’s ability to sell its Sunbeam 
stock for a specified period.   

A string of bad news followed the merger 
agreement.  In April 1998, Sunbeam failed to meet 
sales targets and its shares dropped 10% in value.  In 
mid-June 1998, Sunbeam’s CEO was fired following 
an internal investigation that revealed fraudulent 
bookkeeping.  In late June 1998, Arthur Andersen 
withdrew its audit opinions for 1996 and 1997 and 
Sunbeam’s financial statements were subsequently 
restated, with Sunbeam’s stock continuing to fall.  
Sunbeam ultimately declared bankruptcy in 
February 2001, rendering Sunbeam’s shares 
worthless.   

CPH sued Morgan Stanley and at trial sought 
benefit-of-the-bargain damages.  Damages under the 
benefit-of-the-bargain rule are measured by the 
difference between the value of the property as 
represented and the actual value of the property on 
the date of the transaction.2  Actual value of the 
property at the time of purchase is a “crucial 
element in the damage equation.”3  The same 
standard is applied in federal securities cases.4   

At trial, to establish benefit-of-the-bargain damages, 
CPH offered its expert’s opinion.  The expert 
testified that because CPH never was able to realize 
any value from the shares, CPH effectively received 
“zero” value, thus CPH’s damages were $680 
million.  As an alternative, he assumed that three-

                                                 
2 Id. at *9 
3 Id. (quoting Teca, Inc. v. WM-TAB, Inc., 726 So. 2d 
828, 829 (Fla. 4th DCA 1999)). 
4 Id.   
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quarters of the shares could be have been sold after 
the lockup expired, and by that method, CPH’s loss 
amounted to $634 million. 

Morgan Stanley moved to strike the CPH expert’s 
testimony and renewed its earlier motion to exclude 
his testimony, arguing that the testimony was 
legally deficient, pointing out that he “did not use 
the date of the deal at all” in his analysis and made 
no attempt to estimate the value of the loss as of 
March 30, 1998.  The court denied the motions, and 
also denied the motion for a directed verdict.  On 
May 16, 2005, the jury returned its verdict, awarding 
CPH compensatory damages in the amount of 
$604,334,000 and punitive damages in the amount of 
$850 million.  Morgan Stanley appealed. 

As a general rule, plaintiffs alleging securities fraud 
rely on expert proof to establish both the fact of 
damage and the appropriate method of calculation.  
CPH’s expert testified as to the bargained-for value 
of the Sunbeam stock, but he did not testify as to the 
actual value of the Sunbeam stock at the time of 
purchase – which the court held was “a necessary 
element of proof.”5  Instead, he treated the stock as 
though it had no value when the transaction 
occurred in 1998.  The court held this was reversible 
error, holding “CPH failed to meet its burden of 
proving the actual, ‘fraud-free’ value of the 
Sunbeam stock on the date of the transaction.  
Instead, it measured damages based on the stock’s 
value years after the transaction.”6   

The court rejected the argument that CPH did not 
need to determine the value at the time of sale 
because it could not sell the shares due to the lockup 
agreement.  The court reasoned that the lockup was 
a “bargained-for feature” of the deal where CPH 
assumed the risk of a non-fraud decline in Sunbeam 
stock.  To allow CPH to recover for non-fraud 
related losses during the lockup period would be 
giving CPH more than it bargained for.7   

                                                 
5 Id. at *10. 
6 Id. at *19. 
7 Id. at *11. 

The court also rejected CPH’s argument that it 
would not have entered into the transaction “but 
for” Morgan Stanley’s and Sunbeam’s fraud.  The 
court explained that benefit-of-the-bargain damages 
turn not on what CPH would have done if it knew 
the representations were false, but measures what 
CPH would have received if the representations 
were true.  “Furthermore, applying CPH’s ‘but for’ 
rationale to proving damages would result in 
recovery of all non-fraud related losses in virtually 
every fraud case, because the defrauded party 
would need only assert that it would not have 
agreed to the contract had it known of the fraud.”8   

Without proof presented at trial on the correct 
measure of damages, the appellate court concluded 
the trial court should have granted Morgan Stanley’s 
motion for directed verdict.  The appellate court 
therefore reversed the final judgment for 
compensatory damages and remanded for entry of a 
judgment for Morgan Stanley.9 

no punitive damages without  
compensatory damages 

While the court did not reverse the jury’s finding 
that Morgan Stanley was liable to CPH, because it 
reversed the compensatory damages finding, it 
likewise reversed the punitive damages findings.  
The court held the “punitive damages award cannot 
stand where, as here, no legally cognizable damage 
was shown as a result of the alleged fraud.”10   

dissent agreed sanctioning  
morgan stanley was correct 

The tremendous notoriety surrounding this case 
stemmed from both the huge damages award and 
from the perils associated with electronic discovery.  
The trial court sanctioned Morgan Stanley, granting 

                                                 
8 Id. at *13. 
9 Id. at *19. 
10 Id. at *20, but see id. at *32 (under Florida law, 
“plaintiff can recover punitive damages when the fact 
finder has found a breach of duty but compensatory or 
actual damages have not been proven; nominal damages 
need not first be awarded before punitive damages are 
proper.”) (Farmer, J., dissenting). 
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a partial default, for discovery abuses related to its 
repeatedly faulty efforts to deal with electronic 
discovery, including its eleventh-hour location and 
production of previously undisclosed back-up tapes.  
The trial court also ordered that a redacted copy of 
Coleman’s complaint be read to the jury, and that 
the jury be instructed that the facts in the complaint 
“are deemed established for all purposes in this 
action.”  While Morgan Stanley appealed this issue, 
the majority opinion did not address it because it 
found its decision on issue of proof of damages 
dispositive.  However, the dissent did address that 
trial court decision, “agree[ing] that the trial court 
did not abuse its discretion in the sanctions imposed 
on Morgan Stanley for substantial violations of court 
orders.”11 

conclusion 

This case amply demonstrates that for securities 
cases and fraud cases dealing with securities sales, 
plaintiffs’ experts are required to perform an event 
study in order to demonstrate adequately plaintiffs’ 
damages.  Absent such a study, a court should reject 
plaintiffs’ expert’s evidence.  This case also reminds 
parties of the dangers of failing to address 
satisfactorily issues of electronic discovery.  The trial 
court’s discovery sanction against Morgan Stanley 
was not undercut at all by this decision and was in 
fact supported by the dissent.  Companies should be 
aware of e-discovery issues and consequences for 
failing to tackle these problems before and after 
litigation starts. 

                                                 
11 Id. at *24 n.4. 
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