
 

 

 

LITIGATION CLIENT ALERT  FEBRUARY 7, 2022 

 

2021 Year in Review: Sovereign Litigation Highlights from 
the United States and the United Kingdom 

In 2021, courts in the United States and the United Kingdom decided significant 
cases affecting the rights, privileges and immunities of foreign states and their agencies 
and instrumentalities. In this year-in-review report, we highlight key cases from these 
two jurisdictions, including a case in which Curtis, Mallet-Prevost, Colt & Mosle 
successfully represented the foreign state defendant in the UK Supreme Court.1 

HIGHLIGHTS FROM THE UNITED KINGDOM  

In the United Kingdom, the State Immunity Act 1978 (the “SIA”) recognises 
immunity for foreign sovereign states, but then establishes a number of exceptions to 
this immunity. Not all cases involving state litigants deal with the SIA. One significant 
case this year concerned which of two rival governments the British courts would 
recognize. Other cases have dealt with the SIA often in the context of enforcement 
against assets of the state. In such cases the UK Supreme Court has held that diplomatic 
service on a foreign state is mandatory. In some ways this decision bucks a pro-
enforcement trend as seen in another case this year where the exception to immunity 
based on a “commercial purpose” was broadly interpreted. On the other hand, the court 
has taken a more cautious approach to enforcement of perhaps the single largest arbitral 
award, holding that any issues of state immunity should be determined before 
enforcement can be considered. 

I. Service of UK court proceedings on a sovereign state must be through 
diplomatic channels absent a special agreement 

The case of General Dynamics v Libya before the UK Supreme Court concerned 
the rules for serving a foreign state with English court proceedings and whether 
“exceptional circumstances” could be used to justify an exception to the otherwise 
mandatory rules for service through diplomatic channels.2 

In a judgment handed down in June 2021, Curtis’ client the State of Libya won an 
important victory which held that diplomatic service was indeed mandatory. The 
judgment safeguards the scope and application of the procedural privileges afforded to 
foreign states before the English courts under the SIA. The decision ensures that service 

 
1 This report was prepared by lawyers from Curtis’ New York and London offices, and each section 

adopts the writing and citing conventions of each jurisdiction. The London office would like to thank 
trainees Medi Coulson, Richard Edwards-Earl and Anna Ricci for their contributions. 

2 General Dynamics (United Kingdom) Limited v State of Libya [2021] UKSC 22. The decision 
can be found here. Our more detailed client alert on this decision can be found here. 

http://www.bailii.org/uk/cases/UKSC/2021/22.html
https://www.curtis.com/our-firm/news/normal-service-resumes-uk-supreme-court-gives-victory-to-curtis-client-the-state-of-libya
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of any English court proceedings brought against a foreign state will have to take place 
through the UK’s Foreign, Commonwealth and Development Office (the “FCDO”) to the 
relevant foreign ministry and that there are no circumstances which can override this 
mandatory rule.  

In this case the claimant had argued that Libya’s periodic civil violence was an 
“exceptional circumstance” that should permit an order dispensing with service. Before 
the High Court this argument had failed, but on appeal before the Court of Appeal the 
argument succeeded. Libya then appealed to the Supreme Court which held that 
diplomatic service is mandatory with no allowances for exceptional circumstances. The 
claimant also argued that mandatory diplomatic service was incompatible with the 
restricted theory of state immunity, and also incompatible with the right to a fair trial 
under the European Convention of Human Rights. Neither argument was successful. 

The decision is of particular importance in the context of the enforcement of 
arbitral awards and foreign judgments against sovereign states in England but will apply 
to underlying court proceedings as well. In addition, the decision is likely to be followed 
in jurisdictions which have either adopted the SIA, or have near-identical provisions as 
to service, such as Singapore and the UK’s many offshore jurisdictions. The Supreme 
Court’s ruling, overturning the Court of Appeal’s decision by a majority of 3-2, reverts 
the law regarding service on a foreign state to what had long been assumed to be the 
position. In doing so, the Supreme Court has overturned an increasing body of 
enforcement cases against states since 2016 which had either permitted service to be 
completed by alternative means other than through diplomatic channels, or had 
dispensed with service altogether. 

It should be noted that there is one exception to the rule requiring service 
through diplomatic channels, and that is where the state has agreed to an alternative 
method. Such an agreement will most often be found in a contract, and this decision is 
likely to result in contractual counterparts more frequently negotiating to have service 
provisions be included in an underlying contract. 

II. The UK courts will not question decisions by the executive on the 
recognition of foreign governments 

This case of Maduro Board of the Central Bank of Venezuela v Guaidó Board of 
the Central Bank of Venezuela concerned the law of the recognition of a foreign head of 
state, as well as the foreign act of state doctrine and their inter-relationship.3 At stake 
was who could issue instructions relating to Venezuela’s gold reserves held by the Bank 
of England. For this the court had to determine who was the recognised head of state of 

 
3 Maduro Board of the Central Bank of Venezuela v Guaidó Board of the Central Bank of 

Venezuela [2021] UKSC 57. The decision can be found here. 

http://www.bailii.org/uk/cases/UKSC/2021/57.html
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Venezuela; Nicolás Maduro, the successor of Hugo Chavez, or Juan Guaidó who 
announced after the elections of January 2019 that he was interim president with the 
support of the National Assembly.  

 
The UK Supreme Court found that a 2019 statement issued by the UK Foreign 

Secretary recognising Mr. Guaidó as interim President of Venezuela had been an 
unambiguous and unqualified statement by the executive that the British government 
recognised Mr. Guaidó as president and not Mr. Maduro. The Court found that the 
statement by the executive was binding on UK courts, in accordance with the principle 
that the executive and judiciary must speak with “one voice”. Matters of the recognition 
of foreign states, governments and heads of state was constitutionally entrusted to the 
executive and is an area where the judiciary should defer to the executive. 

 
The Supreme Court proceedings had concerned which of two boards of the 

Central Bank, appointed separately by Mr. Maduro and Mr. Guaidó, was entitled to give 
instructions to the Bank of England. Mr. Guaidó claimed to have appointed the Guaidó 
board under a transition statute passed by the Venezuelan National Assembly; however, 
the Venezuelan Supreme Tribunal of Justice (“STJ”) had previously issued judgments 
holding that acts of the National Assembly were null and void. The issues before the 
court were whether the UK Government has recognised Interim President Guaidó as 
Head of State of Venezuela and, if so, whether the validity of Mr. Guaidó’s appointments 
to the Board of the Central Bank of Venezuela is open to challenge in an English court. 

 
The Supreme Court, having ruled that the British Government recognises Mr. 

Guaidó as interim President, turned to the issue of recognition of the STJ judgments 
that the activities of the National Assembly were null and void. The Supreme Court 
noted that there existed two rules of domestic law that were relevant to the “act of state” 
doctrine. Rule 1, that UK courts would not question the effect of a foreign state’s 
legislation in relation to acts which took place, or effect, within that state’s territory; and 
Rule 2, that the courts would not question the effect of an act of a foreign state’s 
executive in relation to any acts which took place, or effect, within that state’s territory. 

 
The Supreme Court found that the UK courts will, subject to the effect to be given 

to the STJ judgments, not question the lawfulness or validity of the appointments to the 
board of the Central Bank of Venezuela made by Mr Guaidó; however, it remitted the 
proceedings back to the Commercial Court to consider whether the STJ judgments 
should be recognised or given effect in the UK. It remains to be seen what the 
Commercial Court will decide and whether another round of appeals will ensue.  
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III. State immunity issues to be determined prior to enforcement of 
arbitral award, especially where award subject to ongoing set-aside 
proceedings 

Hulley v. Russian Federation4 relates to an application by former shareholders in 
Yukos Oil to lift a stay of the proceedings for the recognition and enforcement of  
arbitral awards issued by the Permanent Court of Arbitration in 2014, by which Russia 
was ordered to pay US$50 billion in compensation plus interest. 

In January 2015, the claimants started recognition and enforcement proceedings 
in England. Russia challenged the jurisdiction of the English courts on the basis of the 
SIA. In the meantime, Russia challenged the awards in the Netherlands, and in April 
2016, it was successful before the District Court of the Hague. The claimants appealed to 
the Hague Court of Appeal. 

The English enforcement proceedings were stayed pending the judgment of the 
Hague Court of Appeal, with liberty to apply. In February 2020 the Court of Appeal 
reinstated the awards. Russia filed an appeal to the Supreme Court of the Netherlands. 
In July 2020, the claimants applied to lift the stay of the enforcement and recognition 
proceedings in England and requested, in the alternative, that the UK court adjourn the 
proceedings under section 103(5) of the Arbitration Act 1996 and that the adjournment 
be conditional upon Russia providing security in the amount of $7 billion. 

Henshaw J dismissed the claimants’ application and concluded that the stay 
should continue pending the outcome of the Dutch proceedings. It was determined that 
the court’s power to grant or continue the stay derives from the court’s general case 
management powers. The court weighed up various considerations for and against the 
stay. As noted, “there is an appeal on foot with realistic prospect of success, and a very 
significant area of overlap between the appeal issues and state immunity questions. In 
those circumstances, considerations of both comity and fairness press against the 
English court at this stage making determinations on state immunity issues that remain 
binding even if the curial court ultimately reaches the same view on the same issues.”5 

With respect to the court’s power under the Arbitration Act, Henshaw J held that 
the exercise of such powers would constitute the assertion of adjudicative jurisdiction 
over Russia, which the court had not yet held to exist. As the court noted, it is well-
established that where a question of state immunity arises it must be decided as a 
preliminary issue. Therefore the court would not be able to exercise such powers unless 
and until Russia’s claim to state immunity had been determined. 

 
4 (1) Hulley Enterprises Limited, (2) Yukos Universal Limited, (3) Veteran Petroleum Limited v 

The Russian Federation [2021] EWHC 894 can be found here. 

5 Id., at [196]. 

https://www.bailii.org/ew/cases/EWHC/Comm/2021/894.html
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This decision clarifies the court’s powers in circumstances where a state has 
challenged the court’s jurisdiction under the SIA. 

IV. “Commercial purposes” exception to state immunity broadly 
interpreted in shipping context  

This case of Argentum v. The Silver concerned whether a cargo of silver bars 
owned by the Republic of South Africa and lost in a shipwreck in 1942 was protected 
from a salvage claim by virtue of South Africa’s sovereign immunity from adjudication 
before the English courts.6 The case is one of the first to consider the operation of the 
exception to state immunity in section 10(4)(a) of the SIA. Section 10(4)(a) provides 
that a State is not immune as respects “an action in rem against a cargo belonging to 
that State if both the cargo and the ship carrying it were, at the time when the cause of 
action arose, in use or intended for use for commercial purposes.” A key question in the 
case, therefore, was whether the cargo was or was not “in use or intended for use for 
commercial purposes”. 

The case concerned an action by Argentum Exploration Limited, which had 
salvaged the silver bars from the wreck of the SS Tiwala in 2017. The silver had been 
purchased by South Africa for the minting of coins. Argentum Exploration sought a 
declaration that it was the owner of the silver or, in the alternative, claiming salvage. 
South Africa claimed ownership of the silver and sought an order that the company’s 
action be struck out or stayed on the grounds that it was entitled to state immunity 
pursuant to the SIA.  

The High Court (in the judgment given by Sir Nigel Teare) held that the relevant 
time for the determination of whether the SS Tilawa and the silver were “in use . . . for 
commercial purposes” was when the wreck was salvaged in 2017, which is when the 
cause of action arose. However, the court also considered it relevant to analyse the 
position of the ship and the cargo of silver in 1942 at the time of the wreck. To determine 
whether the SS Tilawa and the silver were “in use or intended for use for commercial 
purposes” the judge the court noted that, in 1942, the ship was a merchant vessel and its 
cargo of silver was sold under an FOB contract and shipped under a commercial 
contract of carriage. The court relied on the earlier judgment in The Altair, which had, 
obiter, stated that a cargo on a commercially chartered vessel would be in use for 
commercial purposes. As such, the court concluded that the ship and the cargo were 
used for commercial purposes and that therefore section 10(4)(a) applied, pursuant to 
which South Africa was not immune from proceedings in rem claiming salvage in 
respect of the silver. The court also made reference to section 17 of the SIA which defines 
“commercial purposes” as meaning “purposes of such transactions or activities as are 

 
6 Argentum Exploration Limited v. The Silver [2020] EWHC 3434 (Admlty) was handed down on 

16 December 2020 and can be found here. 

https://www.bailii.org/ew/cases/EWHC/Admlty/2020/3434.html
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mentioned in section 3(3)”. Subsection 3(3)(a), in turn, defines a “commercial 
transaction” as including “any contract for the supply of goods or services”. 

The fact that the greater part of the silver was intended to be used to produce 
Union of South Africa coinage after the silver had been delivered to South Africa did not, 
in the judge’s view, detract from that conclusion. This illustrates how broadly the 
“commercial purposes” exception can be construed, especially in a shipping context.7 

HIGHLIGHTS FROM THE UNITED STATES  

In the United States, foreign states and their agencies and instrumentalities are 
generally immune from the jurisdiction of U.S. courts, except in few circumstances 
enumerated in the Foreign Sovereign Immunities Act (the “FSIA”). All four cases 
featured in this section involved the FSIA or its interplay with the U.S. Constitution or 
other statutes. 

In 2021, the U.S. Supreme Court limited the circumstances in which U.S. courts 
may hear expropriation claims against foreign states, holding that the FSIA’s 
expropriation exception to sovereign immunity does not encompass claims for alleged 
takings in violation of international human rights law. The U.S. Court of Appeals for the 
Fifth Circuit (New Orleans) held that foreign states who face actions to enforce arbitral 
awards may raise the absence of an arbitration agreement as a threshold sovereign 
immunity defense under the FSIA. The U.S. Court of Appeals for the Second Circuit 
(New York) reaffirmed that legally distinct corporations owned by foreign states are 
persons under the U.S. Constitution’s due process clause, meaning that they cannot be 
sued in the U.S. courts unless they are found to be “at home” in the United States or the 
claims against them arise out of or are related to their contacts with the United States. 
The Second Circuit also held that a foreign state-owned corporation may be subject to 
criminal prosecution, despite the FSIA’s grant of jurisdiction only in a “civil action,” 
because a separate statute granting jurisdiction over all federal crimes applies to 
prosecutions against those entities too. 

I.  U.S. courts cannot hear claims for alleged takings of property in 
violation of international human rights law 

In the leading FSIA case of 2021, Germany v. Phillip, a unanimous Supreme 
Court determined that U.S. courts lack jurisdiction to hear claims that a foreign state 
took the property of its own nationals in violation of international human rights law.8 
The Court had to interpret the scope of the FSIA’s exception to sovereign immunity, 

 
7 An appeal by the Republic of South Africa will be heard by the Court of Appeal from 15 to17 

March 2022. 

8 Federal Republic of Germany v. Philipp, 141 S. Ct. 703 (2021). The decision can be found here. 

https://www.supremecourt.gov/opinions/20pdf/19-351_o7jp.pdf
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which applies in cases “in which rights in property taken in violation of international law 
are in issue.”9  

The plaintiffs sought compensation from Germany because, in 1935, Nazi 
Germany had allegedly coerced their Jewish ancestors to sell a valuable collection of 
devotional objects and medieval relics known as the Welfenschatz. They claimed that 
this coerced sale amounted to a taking of property in connection with Germany’s illegal 
campaign of genocide against the Jewish people. The plaintiffs argued that the FSIA’s 
expropriation exception applied, because Germany had allegedly violated international 
law in depriving their ancestors of their property. The lower courts agreed, with the U.S. 
Court of Appeals for the D.C. Circuit in Washington, D.C., explaining that the exception 
was satisfied because “genocide perpetrated by a state even against its own nationals is a 
violation of international law.”10 

The Supreme Court reversed. It held that the FSIA exception incorporates only 
the customary international law of expropriation—not the law of genocide or human 
rights. Because a foreign state’s taking of the property of its own nationals does not 
violate the law of expropriation, the Court held that the expropriation exception did not 
apply to the plaintiffs’ claims. The Court interpreted the FSIA in light of concerns about 
international comity, noting that the United States would not react kindly to German 
courts adjudicating claims that it owed compensation for a domestic taking. 

This decision narrows the scope of the FSIA’s expropriation exception, 
significantly limiting the types of takings claims that U.S. courts can hear against foreign 
sovereigns.  

II. The absence of an agreement to arbitrate deprives a U.S. court of 
jurisdiction to enforce an arbitration award against a foreign state  

The FSIA grants jurisdiction to enforce foreign arbitral awards against foreign 
states and their agencies or instrumentalities in certain circumstances, if there is a 
waiver of sovereign immunity, the underlying claims could have otherwise been brought 
under another exception to sovereign immunity, or the award is governed by an 
international treaty such as the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (commonly known as the New York Convention). The New 
York Convention provides that domestic courts may refuse to enforce a foreign arbitral 
award on various grounds, including where there was no valid arbitration agreement 
between the parties. 

 
9 28 U.S.C. § 1605(a)(3). 

10 Id. at 709 (citation omitted). 
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In Al Waleed v. Saudi Arabian Oil Co., the Fifth Circuit held that foreign states 
including their agencies and instrumentalities may raise the absence of an arbitration 
agreement as a threshold sovereign immunity defense in an action to enforce an arbitral 
award under the FSIA.11 This case involved an effort to enforce an $18-billion arbitral 
award rendered in an allegedly fraudulent arbitration against Saudi Arabian Oil 
Company (Saudi Aramco), an agency or instrumentality of the Kingdom of Saudi Arabia. 

The plaintiffs claimed to be heirs of individuals that had leased certain tracts of 
oil-rich land to Saudi Aramco’s predecessor in 1949, seeking back rent due under the 
lease. After their claims were tossed out by Saudi courts, which determined that the 
1949 agreement had been to sell, not lease, the land, these plaintiffs brought their claims 
before a little-known arbitral institution in Egypt called the International Arbitration 
Center (IAC). The institution was proactive in handling the arbitration, which cycled 
through at least seven different arbitrators for the case in the course of a year. After one 
tribunal found that it lacked jurisdiction, the IAC, on its own initiative, replaced an 
arbitrator and reopened the proceedings, following which the new tribunal issued the 
$18-billion award. Two of the co-arbitrators were subsequently convicted in Egypt of 
defrauding Saudi Aramco through the arbitration. Nevertheless, the plaintiffs brought 
their award to the United States to try to enforce it.  

Saudi Aramco argued that the award should not be enforced under the New York 
Convention because no agreement to arbitrate existed between the parties, and that, in 
the absence of an arbitration agreement, neither the waiver nor the arbitration 
exception to sovereign immunity applied. The district court agreed that the award 
should not be enforced under the New York Convention. 

The Fifth Circuit affirmed on a different basis. It agreed that the 1949 contract 
under which the plaintiffs’ claim arose never mentioned arbitration.  And a related 1933 
contract between Standard Oil of California and Saudi Arabia was not an agreement that 
the plaintiffs or Saudi Aramco were party to. Consequently, there was no arbitration 
agreement that could defeat Saudi Aramco’s immunity under the FSIA’s waiver or 
arbitration exception.  The Fifth Circuit also rejected arguments that other exceptions in 
the FSIA applied. Without delving into the procedural irregularities underlying the 
arbitration (but noting that it had “every appearance of having been a sham”), the court 
concluded that Saudi Aramco was immune from suit and so there was no need to reach 
the issue of whether the award should be enforced under the New York Convention.12   

By requiring a district court to satisfy itself that a valid arbitration agreement 
existed between the parties under the FSIA, the Fifth Circuit’s decision contemplates 

 
11 Al Waleed v. Saudi Arabian Oil Co., No. 21-20034, 2021 U.S. App. LEXIS 35664 (5th Cir. Dec. 

2, 2021). The decision can be found here. 

12 Id. at *14. 

https://www.ca5.uscourts.gov/opinions/pub/21/21-20034-CV0.pdf
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that foreign states and their agencies and instrumentalities will be able to obtain a 
conclusive determination of that threshold issue before having to defend an action to 
enforce a foreign arbitral award on the merits. 

III. Foreign state-owned corporations are entitled to constitutional due 
process 

In the United States, foreign corporations like domestic corporations are entitled 
to due process under the Fifth Amendment of the U.S. Constitution, meaning that a U.S. 
court lacks personal jurisdiction unless the defendant is found to be “at home” in the 
forum, or has certain “minimum contacts” with the forum, the alleged claims arise or 
relate to those contacts, and the exercise of jurisdiction would be reasonable.13 

In Gater Assets Ltd. v. Moldovagaz, the Second Circuit held that a foreign 
corporation owned by a foreign state is also entitled to constitutional due process.14 This 
case involved an action to renew a judgment entered over 20 years ago against the 
Republic of Moldova and Moldovagaz, a corporation that is majority-owned by Moldova 
and other governmental entities and as such qualified as an agency or instrumentality of 
a foreign state. 

In 2000, the U.S. District Court for the Southern District of New York (S.D.N.Y.) 
entered a default judgment confirming an arbitral award against Moldova and 
Moldovagaz in favor of Lloyd’s Underwriters. Lloyd’s had reinsured debt upon which 
Moldovagaz’s predecessor-in-interest defaulted. In 2012, Lloyd’s assigned its right to 
collect that debt to Gater Assets Ltd., a British Virgin Islands company. Since the 20-
year statute of limitations to collect on the judgment was approaching, Gater Assets 
brought a renewal action in the S.D.N.Y. in 2016 to restart the statute of limitations. The 
district court entered a renewal judgment in favor of Gater Assets and against Moldova 
and Moldovagaz after determining that it had subject matter jurisdiction over the action 
and personal jurisdiction over the defendants under the FSIA. 

The Second Circuit reversed. It noted that the FSIA grants federal courts subject 
matter jurisdiction over certain actions against foreign states and their agencies or 
instrumentalities if any of the statute’s exceptions to sovereign immunity apply. The 
FSIA also provides for personal jurisdiction when an exception to sovereign immunity 
applies and the foreign state defendant has been properly served. The court explained, 
however, that in the case of a foreign corporation, even one owned by a foreign state, the 
court’s exercise of personal jurisdiction must also comport with the Fifth Amendment’s 
due process requirement. The court of appeals acknowledged that, under Second Circuit 
precedent, the foreign state itself, as well as its alter egos, are not entitled to 

 
13 See Daimler AG v. Bauman, 571 U.S. 117, 125 (2014). 

14 Gater Assets Ltd. v. Moldovagaz, 2 F.4th 42, 49 (2d Cir. 2021). The decision can be found here. 

https://www.ca2.uscourts.gov/decisions/isysquery/f7371b45-573d-4780-a8de-1f30f1fd9eae/1/doc/19-3550_opn.pdf#xml=https://www.ca2.uscourts.gov/decisions/isysquery/f7371b45-573d-4780-a8de-1f30f1fd9eae/1/hilite/
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constitutional due process because the foreign state is not considered a “person” for 
purposes of the Fifth Amendment. The court nevertheless clarified that legally distinct 
corporations owned by a foreign state, even if they qualify as agencies or 
instrumentalities of a foreign state under the FSIA, are persons for purposes of the Fifth 
Amendment and therefore entitled to constitutional due process.  

The court concluded that Moldovagaz was not an alter ego of Moldova and so it 
must be treated as separate “person” entitled to constitutional due process. And because 
Moldovagaz did not have any contacts with the United States, the court lacked personal 
jurisdiction over it. As for Moldova, the court held that none of the FSIA’s exceptions to 
sovereign immunity applied and so the Republic was immune from suit. 

IV. Foreign state-owned corporations are not immune from criminal 
prosecution under the FSIA’s commercial activity exception  

The FSIA grants subject matter jurisdiction to U.S. courts in any “civil action” 
against a foreign state and its agencies and instrumentalities, provided that any one of 
the statute’s enumerated exceptions to sovereign immunity applies.15 The FSIA includes 
an exception for actions that are “based upon” (1) “a commercial activity carried on in 
the United States by the foreign state”; (2) “an act performed in the United States in 
connection with a commercial activity of the foreign state elsewhere”; or (3) “an act 
outside the territory of the United States in connection with a commercial activity of the 
foreign state elsewhere and that act causes a direct effect in the United States.”16 

In United States v. Turkiye Halk Bankasi A.S., the Second Circuit held that a 
government-owned corporation was not immune from criminal prosecution for 
commercial acts carried on in the United States.17 Turkiye Halk Bankasi A.S. 
(“Halkbank”) is a commercial bank, majority-owned by the Government of Turkey. 
Halkbank was indicted for six federal crimes related to its participation in a scheme to 
launder billions of dollars of proceeds from oil and gas sales with sanctioned Iranian 
entities. Halkbank moved to dismiss all the criminal charges on the grounds that it was 
entitled to sovereign immunity from criminal prosecution under the FSIA and the 
common law of sovereign immunity. The lower court disagreed and denied the motion 
to dismiss. 

The Second Circuit affirmed. It held that although the FSIA is the exclusive 
means of jurisdiction over foreign sovereigns in civil actions, another federal statute, 18 
U.S.C. § 3231, provides federal courts with original jurisdiction over “all” federal 

 
15 28 U.S.C. § 1330(a). 

16 28 U.S.C. § 1605(a)(2). 

17 United States v. Turkiye Halk Bankasi A.S., 16 F.4th 336 (2nd Cir. 2021). The decision can be 
found here. 

https://www.ca2.uscourts.gov/decisions/isysquery/899df7a8-1a27-4168-9042-1d00bcdea37b/1/doc/20-3499_opn.pdf#xml=https://www.ca2.uscourts.gov/decisions/isysquery/899df7a8-1a27-4168-9042-1d00bcdea37b/1/hilite/
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criminal offenses, including when the defendant is a foreign state-owned corporation. 
Thus, the court found that it had subject matter jurisdiction over the case, and the only 
question was whether Halkbank, as an agency or instrumentality of a foreign state, was 
immune from prosecution for the specific crimes charged under the FSIA.   

The Second Circuit found that the illegal activities for which Halkbank was 
indicted, i.e., laundering money in violation of U.S. sanctions, fell within the scope of all 
three provisions of the commercial activity exception. The Second Circuit thus declined 
to decide whether the FSIA’s grant of immunity in civil actions also applies in criminal 
actions. The court reasoned that, even if the FSIA did apply to criminal cases, Halkbank 
would still not be entitled to immunity, because the conduct charged was covered by the 
commercial activity exception. The court also held that Halkbank was not immune 
under the common law because determinations of immunity under the common law are 
typically made at the recommendation of the Executive Branch, and since the Executive 
Branch was bringing the criminal charges in this case, it obviously did not consider that 
Halkbank should be immune from suit. 

The Second Circuit has now joined the U.S. Court of Appeals for the D.C. Circuit 
(Washington, D.C.) in holding that § 3231 provides federal courts with jurisdiction over 
federal criminal actions against foreign-state owned corporations.  

About Curtis 

Curtis, Mallet-Prevost, Colt & Mosle LLP is a leading international law firm.  
Headquartered in New York, Curtis has 19 offices in the United States, Latin America, 
Europe, the Middle East and Asia.  Curtis represents a wide range of clients, including 
multinational corporations and financial institutions, governments and state-owned 
companies, money managers, sovereign wealth funds, privately-owned businesses, 
individuals and entrepreneurs. 

For more information about Curtis, please visit www.curtis.com. 

Attorney advertising. The material contained in this Client Alert is only a general 
review of the subjects covered and does not constitute legal advice. No legal or 
business decision should be based on its contents. 

  

http://www.curtis.com/


 

12 
 

Please feel free to contact any of the persons listed below if you have any 

questions on these important developments: 

New York Office London Office 

 

Joseph D. Pizzurro 
Partner  
Litigation Co-chair, Appeals & 
International Disputes 
jpizzurro@curtis.com  
+1 212 696 6196 

 

Mark Handley 
Partner 
International Arbitration 
mhandley@curtis.com  
+44 20 7710 9821 

 

Robert B. Garcia 
Partner 
Litigation, Appeals & 
International Disputes 
robert.garcia@curtis.com  
+1 212 696 6052 

 

Luciana T. Ricart 
Partner 
International Arbitration 
lricart@curtis.com  
+44 20 7710 9814 

 

Kevin A. Meehan 
Partner 
Litigation, Appeals & 
International Disputes 
kmeehan@curtis.com  
+1 212 696 6197 

 

Milo Molfa 
Partner 
Litigation 
mmolfa@curtis.com  
+44 20 7710 9815 

 

Julia B. Mosse 
Partner 
Litigation, Appeals & 
International Disputes 
jmosse@curtis.com  
+1 212 696 6173 

 

Serena Boscia 
Montalbano 
Partner 
International Arbitration 
smontalbano@curtis.com  
+44 20 7710 9852 

 

Juan O. Perla 
Partner 
Litigation, Appeals & 
International Disputes 
jperla@curtis.com  
+1 212 696 6084 

 

Will Hampson 
Counsel 
International Arbitration 
whampson@curtis.com  
+44 20 7710 9812 

mailto:jpizzurro@curtis.com
mailto:mhandley@curtis.com
mailto:robert.garcia@curtis.com
mailto:lricart@curtis.com
mailto:kmeehan@curtis.com
mailto:mmolfa@curtis.com
mailto:jmosse@curtis.com
mailto:smontalbano@curtis.com
mailto:jperla@curtis.com
mailto:whampson@curtis.com


 

13 
 

 

Andrew Larkin 
Associate 
International Arbitration 
alarkin@curtis.com  
+1 212 696 6914 

 

Lise Johnson 
Counsel 
International Arbitration 
ljohnson@curtis.com  
+44 20 7710 9818 

 

Lorena Guzmán-Díaz 
Associate 
Litigation 
lguzman-diaz@curtis.com  
+1 212 696 6132 

 

Sena Tsikata 
Associate 
International Arbitration 
stsikata@curtis.com  
+44 20 7710 9847 

 

Jean Lambert 
Associate 
International Arbitration 
jlambert@curtis.com  
+1 212 696 6044 

 

 

 

Allesandra D. Tyler 
Associate 
Litigation  
atyler@curtis.com  
+1 212 696 6034 

 

 

 

 

mailto:alarkin@curtis.com
mailto:ljohnson@curtis.com
mailto:lguzman-diaz@curtis.com
mailto:stsikata@curtis.com
mailto:jlambert@curtis.com
mailto:atyler@curtis.com

