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The practice has brought home wins for Uganda and
Ghana and a raft of new state instructions
This New York-based firm has made a name for itself as a knight in
shining armour for governments facing serious claims under investment treaties.
That is partly down to a deliberate policy of only representing sovereigns in such claims, never investors. According to the international
arbitration group co-chair, George Kahale III, it is not feasible for the
same practice to represent both claimants and states because of the
recurring legal issues. He thinks that governments now believe this
too. The firm’s exer-expanding roster of state clients suggests he may
be right.
Kahale, who is also the firm’s chairman and former managing
partner, began as a transactional attorney and built his reputation
representing state oil companies such as Kazakhstan’s KazMunayGas,
Mexico’s PEMEX and Venezuela’s PDVSA. These days, he’s also an
increasingly vocal critic of the investor-state arbitration system, which
he regards as “seriously flawed”.
Although strongly identified with BIT work, the firm takes its
commercial arbitration offering equally seriously. It has a presence
in Paris, where the other practice co-chair, Peter Wolrich, resides.
Wolrich has strong links with the ICC, having formerly chaired its
commission on arbitration and ADR for 11 years and overseen the
latest revisions to the ICC arbitration rules.
Another key name in Paris is Jean-Claude Najar, who joined in
2013 after over 20 years as in-house counsel at General Electric.
Najar founded the Corporate Counsel International Arbitration
Group, dedicated to promoting the interests of users of arbitration.
He is fluent in Turkish and spends part of his time in the firm’s
Istanbul office.
Other names to know include Miriam Harwood, Ben Preziosi and
Mark O’Donoghue (New York), Geoffroy Lyonnet (Paris), David
Hesse (London), Galileo Pozzoli (Milan), Gabriela Alvarez-Avila
(Mexico City) and Claudia Frutos-Peterson (head of the practice in
Washington, DC). The latter two are former ICSID counsel.
Network
The practice is concentrated in Paris, London, Milan, Mexico City,
New York and Washington, DC, though it also has boots on the
ground in Almaty, Astana, Ashgabat, Istanbul, and Buenos Aires. It
has around a dozen disputes lawyers in Dubai and Muscat, and one
counsel based in Beijing.
Who uses it?
States, states and more states. Venezuela and Turkmenistan have used
the firm in more than 20 cases each, while Kazakhstan and Libya

are other frequent clients. It’s acting for India in six major telecomsrelated treaty cases worth a combined US$8 billion, and for Indonesia
in a pair of related ICSID claims over mining licences.
Uganda and Ghana have turned to the firm for disputes in the
extractive industries, while in the past year instructions have come
from Russia, Cyprus, Vietnam, Laos and Cameroon. In 2015, it
was also added to China’s panel of preferred counsel for investment disputes.
In addition, the firm represents state entities such as PDVSA of
Venezuela, Algeria’s Sonatrach, Mexico’s Pemex, KazMunayGas and
the Nigerian National Petroleum Company.
Track record
In 2012, it won the dismissal of a billion-dollar ICSID claim against
Kazakhstan brought by Kazakh-registered entity Caratube. The
tribunal declined jurisdiction, holding there was insufficient proof
that the claimant was under “foreign control”. That decision survived
an annulment request by Caratube in 2014.
The Curtis team has also helped Venezuela knock out a series of
ICSID claims brought under the country’s 1999 domestic law on
foreign investment. A succession of panels have found that the law
doesn’t offer an independent consent to arbitrate at ICSID – resulting
in the complete dismissal of three cases and partial dismissal of other
claims by ExxonMobil, Cemex and Tidewater.
Indeed, the firm has proved adept at significantly lowering the
amount of money at stake in certain cases even where it loses on
liability. In an ICSID case brought by ConocoPhillips, a panel found
Venezuela liable for expropriation under an investment treaty in 2013
but rejected other claims under the treaty and the 1999 law – meaning the company now stands to collect much less than the US$30
billion it was seeking.
The firm pulled off a similar trick in ExxonMobil’s ICSID claim
against Venezuela. At the jurisdictional stage, Curtis lawyers persuaded
the tribunal to exclude a sizeable chunk of Exxon’s US$10 billion
claim that related to events preceding a corporate restructuring. A
final award in 2014 ordered Venezuela to pay US$1.6 billion – but
that figure was offset by US$908 million that the state had already
paid to satisfy a related ICC award.
In addition, the firm has enjoyed success before US and UK
courts: it put paid to the US$12 billion freezing order granted by
the High Court in London in support of Exxon’s ICC claim; and it
defeated a petition for section 1782 discovery brought by Caratube
against Kazakhstan.
Curtis has also done good work for Turkmenistan: it won the
dismissal of an ICSID claim by Turkish construction company Kılıç
Inşaat in 2013, a year after helping the state to settle an US$800
million ICSID claim and three ICC cases brought by Russia’s
Mobile Telesystems.
Recent events
There were several good results for state clients in 2015. The firm
helped Uganda defeat a US$400 million UNCITRAL claim by
Canada’s Heritage Oil over tax, with the state winning costs of US$4
million. Curtis also helped Uganda settle another dispute with the
UK’s Tullow Oil, with the company agreeing to pay the state US$250
million in capital gains tax. For Ghana, Curtis won the dismissal of a
mining company’s US$200 million ICC claim, with a counterclaim
and costs going the state’s way.
For Venezuela, it helped knock out an ICSID claim by a lubricants
company at the jurisdictional stage. Once again, the tribunal ruled
Venezuela’s way on the meaning of its 1999 investment law, with a
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majority also concluding that the claimant wasn’t under foreign control. Curtis also helped reduce a US$250 million claim by US-based
oil services company Tidewater to an award of just US$46 million,
after persuading the tribunal that the expropriation was lawful.
Curtis also helped Turkmenistan knock out a US$175 million
treaty claim by a group of unrelated investors at the jurisdictional
stage, and successfully defended the 2013 Kılıç award in ICSID annulment proceedings.
Some arbitration-related litigation in the US courts hasn’t gone the
firm’s way. It failed to set aside an award in favour of ConocoPhillips
spin-off Phillips66 against PDVSA. It also failed to reverse the recognition of ExxonMobil’s US$1.6 billion award against Venezuela in the
US courts on novel sovereign immunity grounds.
Regular client Libya recently hired the firm to defend it in an
ICSID claim brought by Austrian construction company Strabag over
projects affected by turmoil in the country following the Arab Spring.
Cyprus instructed it in a US$500 million ICC dispute with Lebanese
banking investors Ayoub-Farid Michel Saab and Fadi Saab. Cameroon,
meanwhile, has hired the firm in a bank shareholding dispute with
Luxembourgish investor Capital Finance Holdings at ICSID.

In early 2016, the firm named four new partners – Paris-based trio
Sabrina Aïnouz, Nadia Darwazeh and Jérôme Lehucher, along with
Kate Brown de Vejar in Mexico City. Other promotions since the last
edition include partner Simon Ward in Muscat, and five new counsel.
Client comment
PDVSA has relied on the firm for all the work arising out of its
restructuring of the country’s oil exploration contracts, and is happy
with the choice. It explicitly cites the states-only policy as important
to its confidence in the firm. “It prevents conflicts of interest and
translates into a very consistent approach, but also, as far as the state
client is concerned, ensures that the law firm will not have advocated
the opposite position for a private party in some other setting or
forum,” a spokesman told GAR.
“Curtis’ intimate and superior knowledge both of this process
and the oil industry as a whole has been a clear advantage when
compared to the knowledge displayed by the counsel of [claimants].”
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