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Our 2015 Arbitration Scorecard finds more billion-dollar cases than ever— 
and they’re being heard by the same tiny club of arbitrators.
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top Arbitration Firms
The law firms handling the most large arbitrations, 2013-2014.

Firm
Total  

Arbitrations Contract Treaty

curtis, Mallet-Prevost, colt & Mosle 24 10 14

shearman & sterling 20 14 6

Freshfields bruckhaus Deringer 18 17 1

cleary gottlieb steen & hamilton 14 7 7

King & spalding 11 9 2

Debevoise & Plimpton 10 9 1

Foley hoag 10 3 7

herbert smith Freehills 10 8 2

white & case 10 8 2

skadden, Arps, slate, Meagher & Flom 9 7 2

squire Patton boggs 9 6 3 

Curtis, Mallet-prevost, Colt & Mosle 24 10 14

An  Supplement
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the nuMber oF billion-dollAr globAl disputes reMAins At 
an astonishingly high level, according to our biennial Arbitra-
tion Scorecard, rising to 128 during 2013-2014 from 121 during 
2011-2012. Multinational corporations continue to use arbitra-
tion as their dispute resolution method of choice when cross-
border deals go sour. Whether its case is grounded in a business 
contract or in a treaty that promises to protect foreign invest-
ment, an international claimant will commonly reject national 
courts in favor of a privatized system that outsources justice to 
one-off tribunals hand-picked by the parties. 

Our reporting captured 69 contract disputes and 59 treaty 
disputes active during the last two years with an amount in con-
troversy of at least $1 billion—including 10 cases with stakes of 
at least $15 billion [see “How We Do It,” page 19]. New bones 
of contention include expansion of the Panama Canal cofferdam, 
the cessation of Britain’s e-Borders program and the Seneca 
Nation’s exclusive right to slot machines in western New York. 
But more common stakes are the crown treasures of the natural 
resource economy, like the vast vein of iron coveted by Israel’s 
Beny Steinmetz (BSG Resources v. Guinea), or the offshore oil 
strike that may determine Brazil’s future (BM-S-11 Consortium 
v. Brazilian National Petroleum Agency).

At least 11 of our billion-dollar disputes ended in complete de-
fense wins, collectively zeroing out $70 billion in claims. But at the 
same time, the survey documents 10 awards of at least half a billion 
dollars. When the stakes are real, the numbers add up quickly.

The period was dominated by the majority shareholders of 
Yukos Oil Company, whose award broke every arbitration re-
cord many times over [“The Road to $50 Billion,” The American 
Lawyer, September 2014]. The Russian Federation is challeng-
ing that award in Dutch court, and plans to resist enforcement 
fiercely for as long as it takes. Ultimately, the Yukos parties might 
be lucky to recover sums comparable to the top two settlements 
in our contest. Poland’s PGNiG wrested a $12 billion gas price 
revision from Gazprom in January 2014, and Argentina paid $5 

billion in February 2014 to compensate the Spanish company 
Repsol S.A. for the seizure of its Argentine subsidiary.

Of the 12 top awards, eight involved energy, and four were 
against Venezuela. Yet the Bolivarian Republic considers itself 
a big winner to pay only $1.6 billion on Exxon Mobil Corpora-
tion’s $16 billion treaty claim for expropriation of its local crude 
projects. The full tab for Hugo Chavez’s nationalization in the 
Orinoco oil region can’t be reckoned until the arbitrators figure 
the damages owed to Conoco Phillips Company, which could fall 
anywhere between those two figures.

Venezuela counsel George Kahale III of Curtis, Mallet-Pre-
vost, Colt & Mosle has for years said his firm matches up pound 
for pound with any firm in arbitration. In the billion-dollar weight 
class, that appears to be true. This year, Curtis took the heavy-
weight belt with two dozen disputes. It’s followed by Shearman 
& Sterling with 20, Freshfields Bruckhaus Deringer with 18, and 
Cleary Gottlieb Steen & Hamilton with 14. 

Thanks to the World Bank headquarters, Washington, D.C., is 
the most popular site for billion-dollar arbitrations, with 24 dis-
putes in our survey. Close behind are Paris (20), London (18), 
and Switzerland (13), with a smattering of disputes outside the 
U.S. and Europe.

For the title of busiest high-stakes arbitrator, France’s Brigitte 
Stern edges out Gabrielle Kaufmann-Kohler of Levy Kaufmann-
Kohler, who has 18 billion-dollar disputes, and Bernard Hano-
tiau of Hanotiau & van den Berg with 17. Over time their hefty 
caseloads have made these lawyers regulars on our list of leading 
arbitrators. Stern and Hanotiau have ranked in the top dozen 
since 2007. Kaufmann-Kohler has finished between second and 
fourth every time since we began to rank arbitrators in 2005. L. 
Yves Fortier and Charles Brower, who preceded Stern as the 
world’s busiest arbitrators, also have appeared in every top 10.

Indeed, our roster of leading arbitrators has shown remark-
able stability in the past decade. The top 18 arbitrators in this 
contest include all of the top 10 from 2013, 2011 and 2009, nine 
of the top 10 from 2007, and seven of the top 10 arbitrators from 
2005.  It’s fair to say that the same small group of arbitrators are 
routinely deciding the world’s biggest disputes. 

Is that a good thing?
in its 2012 report titled “Profiting from Injustice,” the Corporate 
Europe Observatory compiled a list of 15 elite arbitrators that over-
laps substantially with ours. In sinister tones, the anti-corporate non-
profit’s pamphlet invoked the term “inner mafia,” and drew a web of 
their connections like a diagram on an FBI blackboard.

Brigitte Stern doesn’t look like a mafia don, and doesn’t like 
to be called one. A freethinking scholar of public international 
law, Stern is known for her empathy on behalf of states sued by 
miffed global investors. She has a role in 19 of the 128 billion-
dollar disputes collected in Arbitration Scorecard 2015—which 
puts her at the pinnacle of the dozen or so arbitrators who domi-
nate The American Lawyer’s biennial survey of large interna-
tional arbitrations.

“Some people call it a mafia,” says Stern. “A nicer way to put 

busiest Arbitrators
The arbitrators with the largest caseloads of big disputes, 2013-2014.

Arbitrator
Total  

Arbitrations Contract Treaty

brigitte stern 19 4 15

gabrielle Kaufmann-Kohler 18 5 13

bernard hanotiau 17 13 4

charles brower 16 7 9

Albert Jan van den berg 13 4 9

David A.r. williams 13 5 8

l. Yves Fortier 13 5 8

Juan Fernandez-Armesto 10 5 5

Klaus sachs 9 7 2

Francisco orrego Vicuna 9 2 7

Pierre tercier 9 2 7

By MiChAel D. GOlDhABer
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it would be a large family, or even an unorganized non-
governmental organization of arbitrators! They are mostly 
very good lawyers and interesting people. It’s a large fam-
ily I am proud to be a part of.”

Our Arbitration Scorecard results show that elite arbi-
trators have more to be proud of with each passing year. 
That makes it a matter of public moment whether mafia or 
family is the more apt metaphor.

The mafia meme traces its origins to the classic sociol-
ogy text on arbitration, “Dealing in Virtue,” written nearly 
20 years ago. Yves Dezalay and Bryant Garth elegantly 
chronicled the accumulation of “symbolic capital” by the 
various players in an emergent professional field. But the 
book is best remembered for a single anonymous quote 
from a young leading arbitrator: “It’s a mafia because 
people appoint one another. You always appoint your 
friends—people you know.”

This offhand remark intended no connotations of ava-
rice. It certainly didn’t single out investment arbitration, 
which was only in its infancy. Moreover, there is some 
benefit to appointing specialists in specialized cases. 
Nonetheless, the critics of investor-state arbitration be-
lieve that its structure makes a high concentration of 
decision-makers pernicious.

In both treaty and contract arbitrations, the claimant 
(the investor) appoints one arbitrator, and the respondent 
(the state) appoints another. The two party-appointed ar-
bitrators then appoint a chair—unless they deadlock. In that case 
the chair is appointed by the supervising arbitral institution. In-
deed, that is the main role of the institutions, despite their grand 
court-like names. All three arbitrators make a good living, with 
$3,000 per day being the standard World Bank rate, and hourly 
rates running considerably higher.

The essential difference between contract and treaty arbitra-
tions is that a contract lets either party sue the other. But under 
an investment treaty, only the investor can sue the state. 

Gus Van Harten of Osgoode Hall School of Law has argued 
that repeat adjudicators who charge rich fees have an incentive 
to favor the investors who bring future claims. Meanwhile, be-
cause the appointing institutions also have a vested stake in the 
system, they have their own incentive to appoint investor-friend-
ly arbitrators.

Lecturing in London last November, Shearman & Sterling’s 
Emmanuel Gaillard offered a droll update of Dezalay’s and 
Garth’s “Dealing in Virtue”—and a pointed rebuttal to the sys-
tem’s critics. Gaillard’s “Sociology of International Arbitration” 
covers the new players in the field: The American Lawyer quali-
fies as a “merchant of recognition,” and Arbitration Scorecard 
as a “recognition tournament.” Flying to Asia for the latest in a 
never-ending round of arbitration conferences of dubious value 
makes sense only if it is understood as a “ritual distinguishing 
ourselves as true believers.” 

Without in any way referring to La Cosa Nostra, Gaillard 

pokes two holes in the mafia argument. First, he counters, the 
picture of the arbitrator world painted by Corporate Europe Ob-
servatory overlooks hundreds of occasional players at the periph-
ery. Second, he insists, the repeat players are usually nominated 
by the parties—and not by the World Bank or other institutional 
whipping boys.

Though Gaillard and Stern differ on legal issues, Stern shares 
his view of the process. “I agree we need more diversity,” she 
says. “But the fault is not in the family. The fault is in the par-
ties. I’ve been trying very hard to propose women, public inter-
national lawyers, and newcomers from outside Europe and the 
U.S. The parties say, ‘Ah, we don’t trust these people because we 
don’t know them and don’t know how they think.’ It’s the parties 
that close the circle.”

Critics might logically respond to Gaillard that the periphery 
does not make the core vanish, and that the core arbitrators have 
a vested stake in the system regardless of who appoints them. 
But as an empirical matter, both of Gaillard’s points are con-
firmed by our survey.

A majority of arbitrators appear only once in Arbitration Score-
card 2015. Over three-quarters of arbitrators appear only twice. To 
the extent that the concentration of appointments among a small 
group is a problem, it appears to be more severe in treaty arbitra-
tion. The top 10 percent of arbitrators in our survey account for 
20 percent of contract arbitration appointments, but 36 percent of 
treaty appointments. The top 20 percent lay claim to one third of 
contract and nearly half of treaty appointments.

how we do it
the 2015 Arbitration scorecard covers international arbitrations that were ac-
tive in 2013 and 2014 in which at least $1 billion was in controversy. A full list 
of disputes, including both treaty and contract arbitrations, is online at in-
ternational.law.com/europe-the-magazine. the list of treaty disputes includes 
some investment law claims. the list of contract disputes includes some state-
investor claims. cases with lower stakes were considered for the lists of top 
awards and settlements, but were not included in the tabulation of top law 
firms and arbitrators.

because many arbitrations are confidential, none of our lists is compre-
hensive. Many big cases enter the public domain through collateral litigation, 
media coverage or securities disclosures. however, some large arbitrations 
remain undisclosed because they are at an early stage, the parties are non-
public, the risk of liability is spread among members of a consortium, or the 
company is so large that it contends the dispute is immaterial.

we rely primarily on information supplied by lawyers involved in the cases, 
supplemented in some cases by arbitration or court papers, securities disclo-
sures and media reports. in many cases we have had to rely on information 
from only one side in the dispute, and we were not able to obtain a response 
from the other side. the cooperating lawyers are not identified.

the amount in controversy in a case represents the sum of claims and 
counterclaims. case values are based on lawyers’ representations and are 
usually approximate. survey participants were asked to express all amounts in 
U.s. dollars at current exchange rates.

related cases were counted as a single dispute if they were heard by the 
same arbitrators. cases were excluded if they were reported to completion in 
our last survey.

 —M.D.G.
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What about the role of the supervising arbitral institu-
tions? Leading counsel of all persuasions say that institu-
tions dominate the choice of tribunal president in treaty 
arbitration. A state-side lawyer says investors fear they 
“won’t get someone investor-friendly if you let the party-
appointees choose.”

However, the perception that arbitral institutions usually 
choose treaty chairs is not borne out by our data. Presidents 
of investor-state tribunals are selected by the supervising 
administration in only 34 percent of billion-dollar cases. That’s 
higher than the 28.5 percent of contract arbitration panel chairs 
chosen by institutions in billion-dollar cases. But an appointment 
deadlock that requires an arbitral institution to step in is far from 
the norm even in the polarized realm of investors and states.

And when arbitral institutions do break the deadlock, they 
tend to branch out a bit, often choosing less prominent arbitra-
tors. In cases where the top dozen arbitrators in our survey are 
chosen as chair, the institutions account for that choice only 24 
percent of the time. Perhaps parties are more risk-averse and 
opt for the better-known names. It may be that arbitrators, when 
they make the call, are more apt to pick friends who are also 
busy arbitrators. Perhaps the institutions are more responsive 
than parties to the pressure for diversity.

Of course, diversity has several dimensions. Corporate Eu-
rope Observatory captions its mafia profile: “Pro-business, males 
and from the rich North.” This year’s top 12 arbitrators in the 
Arbitration Scorecard hail from 11 nations. However, on closer 
look, all are from the club for wealthy nations, the Organisation 
for Economic Co-operation and Development—and the next 
dozen arbitrators hail from the same 11 nations. Canada is a hot 
spot, home base for five arbitrators of the top 24.

On gender the story is depressingly familiar. Beneath the two 
women at the top of our charts, Stern and Kaufmann-Kohler, 
there is a thin layer of 10 women with one or two appointments. 
The proportion of women among all arbitrators remains stuck at 
4 percent. 

What of the suggestion that arbitrators are too uniformly 
“pro-business”? This essay won’t settle whether tribunals have 
too little regard for public values beyond investment protection, 
or whether such a bias may be seen in their decisions. Critics of 
the investor-state system will note that Stern is the only arbitrator 

among the top 12 who is a favorite appointee of states. Three of 
the top 12 are usually appointed by investors, and the rest com-
monly sit as chairs or resist classification.

Stern herself thinks her uniqueness might reflect the fact that 
there are few public international lawyers in the candidate pool. 
“Once I’m nominated, I don’t remember who nominates me,” she 
says. “Some people think that’s a problem but I think it’s very good.”

Believers in the system’s integrity stress that states are doing 
just fine. Indeed, a nation prevailed in nine of the 10 biggest de-
fense wins tracked by our survey [see chart, page 19]. 

The comeback is that frivolous claims abound in every legal 
domain. And there’s no way to gauge what percentage of claims 
would lose in a properly calibrated system.

The European Commission is slowly debating whether to ju-
dicialize European treaty arbitration, which raises a host of new 
pros and cons beyond the scope of this essay. Meanwhile, the 
legal ethicist Catherine Rogers, of Penn State Law and Queen 
Mary University of London, has found a more immediate and 
market-friendly way to promote the diversity of decision-makers 
in all global arbitration. In September, Rogers launched Arbitra-
tor Intelligence, a website to collect unpublished awards—and 
to provide a public comment forum for honest evaluations [see 
arbitratorintelligence.org]. One of its avowed goals is to spread 
information on the widest possible pool of arbitral candidates, 
to enhance their reputation and increase their odds of being 
picked. Arbitrator Intelligence seems to have hit a nerve, gather-
ing almost 1,000 members from 114 countries in its first seven 
months, and publishing nearly 1,000 awards.

The core problem, according to Stern, is that parties don’t 
trust new names because they don’t know them and how they 
think. According to Rogers, the simple solution is to help parties 
get to know new arbitrators and how they think.

outside Funding For ArbitrAtions
litigation funding in arbitration is a cliché conference topic. Yet its extent has 
until now been a mystery. thirty-seven law firms responded to the question: 
“Does your firm ever accept third-party financing for arbitrations?” twenty-four 
of those law firms (65 percent) answered yes. Among those that provided further 
detail, the median law firm taps third-party funding in “less than 5 percent” of 
all its arbitrations (including those ineligible for this survey). At the frontier, third 
parties finance a quarter of the arbitrations lawyered by crowell & Moring, and a 
fifth of those lawyered by Quinn emanuel Urquhart & sullivan. —M.D.G. 
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